
 

 
 

 
DATE:   Dec 6, 2013 
 
FROM:  Todd White, Executive Director 
 
TO:   Patrick Sheehy,  
    
RE: Stephen D’Agostino Presentation 

 

We have reviewed the information provided by Mr. D’Agostino where he outlines a 
number of concerns with staff’s proposal to join CRINS-SINRC.  

Unfortunately a number of Mr. D’Agostino’s comments are misinformed, and contrary to 
information which is readily available. We would ask that you share this with the City’s 
legal counsel as appropriate to address the issues. 

Given that there is little available time during the brief presentation at the committee 
meeting on December 9th to address his comments, we offer the following responses: 

 

Part I - CRINS-SINRC Structure and Legal Concerns 

 

1) “Although CRINS holds itself out to be a not for profit corporation it was created 
under the Canada Business Corporations Act, not the Canada Not-for-profit 
Corporations Act. There is no explanation for this anomaly on CRINS’ website.” 

CRINS-SINRC was incorporated in December of 2011; the Canada NFP Act having 
only received parliamentary consent in October of 2011 was passing through the 
implementation and review stages at the time CRINS-SINRC was formed. Typically, 
not-for-profit corporations were incorporated under the Canada Corporations Act, Part 
II; however, the Canada NFP Act addressed a number of deficiencies in the CCA, Part 
II.  As such, we took legal advice that incorporating CRINS-SINRC under the Canada 
Business Corporations Act would allow us the flexibility to operate until such time as the 
new NFP Act had been fully implemented, at which time we could request as 
continuance under the new act. 

The deadline for migrating to the new NFP Act for organizations currently operating as 
not-for-profit organizations is October 17, 2014. CRINS-SINRC will be migrating to the 
new NFP Act this month on our anniversary date -December 13, 2013. 
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2) The slide titled "Heads of Power" erroneously states that the Province and City have 
jurisdiction over the antenna support structure. That jurisdiction lies exclusively with 
the federal government. 

Incorrect.  The slide in question is designed to outline the constitutionally conferred 
heads of power as part of a discussion of jurisdiction. The Minister of Industry exercises 
exclusive federal jurisdiction over radiocommunications, while the Provinces (and 
through devolved authority – the municipalities) retain the authority over land use.  

Additionally: 

 the structure itself is designed by professional engineers (a provincially licensed 
profession and jurisdiction). Industry Canada and the Minister of Labour rely on 
these provincially licensed engineers to certify the designs and attest to 
compliance with Health Canada Safety Code 6. 

 

 the National Building Code (which references CSA S37-01 as the standard 
governing the structural requirements of antenna structures) is a model code 
which has no force until it is adopted by a Province. Even as a federal 
undertaking, proponents are expected to follow the NBC and CSA S37-01 which 
both form part of the Ontario Building Code. 

 

 Occupational Health and Safety Regulations are jointly administered in Ontario 
(See S.140 of the Canada Labour Code [ http://laws-lois.justice.gc.ca/eng/acts/L-
2/page-69.html?texthighlight=provincial+province#s-140. ], and S. 22 (1).1 
Ontario Occupational Health and Safety Act [http://www.e-
laws.gov.on.ca/html/statutes/english/elaws_statutes_90o01_e.htm#s22p1s1]  

 

As the Minister of Industry exercises exclusive federal jurisdiction over 
radiocommunications, the decisions of the Minister can impact those heads of power 
which fall within provincial jurisdiction. Only in the event that there is a conflict in law 
between provincial and federal jurisdiction do we mediate the conflict using the tests 
outlined in the legal doctrine of Federal Paramountcy and Interjurisdictional Immunity – 
an activity within the remit of the courts. 
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3) The presentation overstates the value of the CRINS’ protocol. To be clear, their 
document is a one size fits all process protocol that provides little guidance to 
proponents concerning the location of a proposed facility. Nor does it contain 
provisions designed to reduce visual impact on visually sensitive areas. 

Incorrect. The protocol outlines a consistent, robust framework which compels 
proponents to provide full information on their plans. However, there are several very 
specific opportunities for proponents to receive guidance during the application process 
as outlined in the protocol: 

Section 3.1 – Radiocommunication Development Plan (RDP) 

The CRINS-SINRC Protocol provides a voluntary opportunity for proponents to 
receive guidance on areas of growth within each municipality. Modelled after a 
similar process developed as part of the UK’s Code of Best Practice, the annual 
RDP exercise is designed to give proponents an understanding of municipal 
sensitivities and areas of concerns. Participation is optional, but the opportunity 
exists for those who participate to receive expedited approval for sites which are 
pre-approved as part of the RDP. 

 

Section 7.1 – Antenna Siting Design Framework (ASDF) 

The Antenna Siting Design Framework (ASDF) is used by LUA planners to 
establish the land use criteria for good antenna siting design. The ASDF is 
similar to the “Traffic Light Model” used in the United Kingdom by proponents and 
Local Authorities to assess the contentious nature of proposed sites.  The ASDF 
provides a quantitative measure of the impact of a potential site on the 
surrounding landscape, and using this metric, CRINS-SINRC members establish 
the level of public consultation required for non-exempt sites. 

We would point out that this is directly in support of Industry Canada’s document 
“Guide to Assist Land-use Authorities in Developing Antenna Siting Protocols, 
Issue 1” Section 3.1 – Protocol Principles which states in part: 

“[...] 

The protocol should address the following:  

[...] 

 Incentives to encourage aesthetically pleasing structures, to minimize their visual 
impact on the local surroundings.  

 [...] 
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 Public consultation requirements which Industry Canada believes should be 
proportional to the proposal and its impact on the local surrounding. LUAs may wish 
to consider establishing a two-track process:  

o a streamlined concurrence process for proposals of little interest to the 
local community such as new sites in industrial areas, and  

o a process that includes broader public consultation for non-excluded 
structures likely to be of interest to the local community, such as, the 
construction of new towers.  

[...]” 

We would also invite you to review the sample Land Use Authority (LUA) 
Recommendation Reports which clearly show the very detailed design 
recommendations provided as part of this review. 

 

Section 4.4 – Community Sensitive Locations (CSLs) 

Proponents are expected to avoid Community Sensitive Locations (such as, in 
Guelph’s case: Church of our Lady, Speed and Eramosa Rivers, etc.). Each 
CRINS Member has unique landmarks and characteristics which fall under CSLs. 

CRINS-SINRC works with member planners to outline these areas to proponents 
either as part of the RDP exercise, or as part of an individual site consultation.  

 

Section 5.1 – Pre-consultation Review 

A proponent is required to submit for a pre-consultation for each site. For exempt 
facilities, this review is a “sanity check” to ensure the site does not violate a 
Community Sensitive Location, and an opportunity to provide the proponent with 
recommendations where appropriate.  

For non-exempt facilities, the same review may lead to a robust discussion with 
the proponent to satisfy design concerns and may include any number of items 
including health and safety, fire and municipal service access, or visual amenity 
issues (such as shrouding of antennas, ground shelter designs and color, etc.). 

Each site is unique, and needs to be reviewed in the context of its surroundings; 
CRINS-SINRC does not impose any preconceived notions of what is 
“acceptable” as what may be suitable in one instance may not be acceptable in 
the next instance. Pre-consultation ensures that the municipality has the 
opportunity to steer the proponent in the right direction before going to the public 
with a site which may be unnecessarily contentious. 
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4) According to the Federal Government’s information service, CRINS is a share 
company incorporated under the Canada Business Corporations Act not the Canada 
Not-for-profit Corporations Act. The two directors listed are not municipal 
representatives. It is unclear if the municipal members have the legal authority to 
control the corporation. As a result CRINS lies outside the municipal sphere even 
though it has an advisory board. 

 

Notwithstanding the Act used to incorporate the corporation (which we previously 
addressed), the operations of the company are dictated by the Articles and By-Laws 
enacted by the Corporation by its members.  

The CRINS-SINRC Advisory Board chose to enact a process where the directors would 
not be employees of member municipalities by design. Instead it was decided that the 
directors of the corporation be external to the Members, and instead limited in their 
powers by the Articles such that only with majority consent of the Members could 
certain functions be performed.  

Specifically, the Directors are forbidden from engaging in any of the following activities 
without majority approval: 

 Borrowing money, committing to any contract, or otherwise accepting any liability on behalf of 
the corporation which requires a commitment beyond 90 days. 

 Modifying any of the constituting documents of the corporation. 

 Authorizing any single purchase which exceeds $25,000 for capital expenditures, or $10,000 for 
operational expenses. 

 Engaging in legal action or utilizing funds earmarked for the legal challenge fund. 

 Make changes to the CRINS-SINRC Protocol. 

 Increasing any rate of compensation for staff greater than 3% in any one calendar year. 

 

In essence, other than complying with Corporations Canada or Canada Revenue 
Agency requirements, the Directors have no authority to change any material matter of 
the corporation without majority approval. In the past 2 years, we have only had two 
instances which required a material change – the issuing of the CRINS-SINRC Protocol, 
Issue 2 (the current version) required ratification by the Advisory Board after proposed 
changes by Industry Canada, and the migration to the NFP Act as noted previously. 
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6) CRINS is not a “wholly owned” Corporation as defined by the Municipal Act. As 
result, the information provided to it is not protected by the Municipal Freedom of 
Information and Protection of Privacy Act, nor are its directors and officers subject to the 
Municipal Conflict of Interest Act. 

Incorrect. First, there is no such definition of “wholly owned” corporations in the 
Municipal Act. The rights of the municipality to create, or be a member of a corporation 
is outlined in Section 203 which states: 

Without limiting sections 9, 10 and 11, those sections authorize a municipality to do the 
following things in accordance with such conditions and restrictions as may be 
prescribed: 

1. To establish corporations. 

2. To nominate or authorize a person to act as an incorporator, director, officer or 
member of a corporation. 

3. To exercise any power as a member of a corporation. 

4. To acquire an interest in or to guarantee such securities issued by a corporation as 
may be prescribed. 

5. To exercise any power as the holder of such securities issued by a corporation as 
may be prescribed. 2006, c. 32, Sched. A, s. 88. 

[Emphasis Added] 

Moreover, Section 20 states the following: 

(1) A municipality may enter into an agreement with one or more municipalities or local 
bodies, as defined in section 19, or a combination of both to jointly provide, for their 
joint benefit, any matter which all of them have the power to provide within their own 
boundaries. 2001, c. 25, s. 20 (1). 

(2)  The municipality may provide the matter in accordance with the agreement anywhere 
that any of the municipalities or local bodies have the power to provide the matter. 2001, 
c. 25, s. 20 (2). 

As the designated authority of the municipality, CRINS-SINRC and its staff are deemed 
agents of the municipality, and are compliant with Section 223 as a “municipally-
controlled corporation”  as defined under the Act (wherein the municipality must approve 
of the directors of the corporation).  
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Furthermore, as the designated representatives of the municipality, the corporation is 
subject to comply with all FOI / PPA legislation as would be required of any natural 
person who was employed by the municipality. CRINS Staff will therefore comply with 
all requirements as directed by municipal counsel and the Integrity Commissioner.  This 
is consistent with Section 23 of the Municipal Act of Ontario as a whole and specifically: 

Section 23.1(2) 4. – “A delegation or deemed delegation under paragraph 6 of a duty 
results in the duty being a joint duty of the municipality and the delegate.” 

Section 23.1(2) 6. – “Where a power is delegated, the power is deemed to be delegated 
subject to any limits on the power and to any procedural requirements, including 
conditions, approvals and appeals which apply to the power and any duties related to the 
power are deemed to be delegated with the power. 2006, c. 32, Sched. A, s. 15.” 

 

7) Since CRINS is not a wholly owned corporation the City may not “bonus” it. In our 
view, the payment scheme designed by CRINS constitutes a bonus since it avoids the 
requirement that fees be cost based as would be the case, for example, pursuant to 
Section 69 of the Planning Act.  

Incorrect.  The fees which are established in concert with each Member are cost-based 
and designed for cost recovery in relation to the review and execution of the protocol as 
it applies to each application.  

The fees are established in Accordance with Part XII of the Municipal Act, including 
Section 391 (3) and (4). 

 

7) The CRINS approach also creates a monopoly contrary to Section 18 of the 
Municipal Act. 

Incorrect.  The municipality exercises the devolved authority of the Province of Ontario 
to execute and oversee that constitutionally conferred head of power relating to land 
use.  The City of Guelph is the only authority other than the Province who can act in this 
regard within its jurisdiction.  

The City of Guelph under section 23.2 and 23.3 of the Act may delegate its powers 
relating to the administration of its functions. In doing so, it does not preclude another 
organization from approaching the City to fulfill the same role should it feel it can offer 
the same level of services to the City’s satisfaction. 
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As a non-dividend distributing corporation operating as a not-for-profit, there are not any 
exclusive economic incentives for the benefit of CRINS being created by the City 
(except cost savings to the City as a result of offloading City staff).  

Moreover, as you will note, there is no contract which compels the City – membership in 
CRINS-SINRC is by mutual agreement as outlined in the prescribed Joining Letter, and 
the City may remove itself from CRINS-SINRC at any time without further obligation. 

 

8) Given the lack of process transparency set out in the protocol and the CRINS website 
it is unclear whether or not the delegation of authority proposed meets the requirements 
of the Municipal Act. 

 

As cited in the previous Sections, participation in CRINS-SINRC is fully compliant with 
the Municipal Act. 

 

Part II - Siting 

 

9) Not consistent with the Provincial Policy Statement which requires that the City 
ensure the necessary telecommunications infrastructure be provided to support current 
and projected needs. 

Incorrect. Please refer to the CRINS-SINRC Reference Protocol, Issue 2: Section 1 – 
Objectives. 

 

10) Fails to provide a hierarchy of preferred siting options. 

Incorrect.  Please refer to the CRINS-SINRC Reference Protocol, Issue 2:  

Section 4.4 – Community Sensitive Locations,  

Section 7.2 – Antenna Siting Design Framework,  

Section 7.3 – Statement on Compliance with General Design Recommendations 

All of these sections refer to general parameters on siting, and when combined with the 
City’s own Addendum (to be provided by the City) to cover special areas such as the 
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Church of our Lady, Speed and Eramosa Rivers, etc. – this will provide preferred siting 
options. 

11) Fails to provide incentives designed to encourage proponents to voluntarily locate 
away from visually sensitive areas. Instead, it encourages co-location which has the 
effect of exacerbating visual impact. Such an approach may be inappropriate. 

Incorrect. The Antenna Siting Design Framework (ASDF) does exactly this. The ASDF 
design criteria favor reduced visual impact through its “Degree of Visual Change” 
metric, and moreover the degree of consultation as noted in Section 7.2 of the CRINS-
SINRC protocol provides an incentive for good location and design choices. 

Moreover, Mr. D’Agostino should be very aware that co-location is a spectrum license 
requirement imposed by the federal regulator – it is not CRINS-SINRC or the City that 
makes this rule, this is a requirement of Industry Canada as outlined in CPC 2-0-17. 
This requirement has been further enhanced this year by Industry Canada, and we have 
worked with Spectrum Management staff to oversee that this condition is being met on 
their behalf as appropriate. 

 

12) Fails to provide any direction for facilities required in areas identified by the city to 
be sensitive. 

Incorrect. Each site is unique in character and as such it is incumbent upon the 
proponent to engage with the municipality during the pre-consultation phase to discuss 
the necessity of such sites, and where such sites are deemed necessary to develop 
solutions to minimize the impact of the site. The design criteria from the ASDF system 
will assist proponents in developing these solutions. 

 

13) Fails to provide direction to proponents on the use of municipally owned land and 
structures. Many municipalities have chosen to be the landlord of first choice in order to 
take advantage of the income stream generated and/or the contractual advantages that 
come with being a landlord. 

Section 6 of the CRINS-SINRC Reference Protocol states: 

“Any request to install a radiocommunications facility on lands owned by the LUA shall be made to the Manager 
of Realty Services, in accordance with LUA policy. Independently, an application shall be required by the 
proponent in accordance with Section 5.2 of this protocol.” 
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This in no way suggests that such uses of LUA owned lands are prohibited. However, 
the expectation is set that use of municipal owned land is still subject to review 
according to the protocol. 

 

14) Fails to recognize that proponents are subject to siting constraints that limit siting 
choices. Rather, it mistakenly suggests that proponents can site in “almost any 
location." 

Incorrect. Mr. D’Agostino misrepresents the context of the statement. As noted in 
Section 7 of the CRINS-SINRC Reference Protocol: 

“The LUA acknowledges that proponents can install radiocommunications facilities in almost any location. It is 
the LUA’s position to work with proponents to achieve the best possible design of a radiocommunications facility 
for constituents. Such design strikes an appropriate balance between technological and network coverage 
requirements, and unobtrusive development that compliments or improves the surrounding landscape and public 
realm.” 

 

Part III - Public Consultation:  

15) Misapprehends the role of public consultation in the CPC by not providing for a 
meaningful conclusion. Rather, the process creates the prospect of a never ending loop 
of correspondence between the public and a proponent without any right of 
arbitration by either side. 

Incorrect.  The dialog process is designed to continue until all relevant concerns are 
addressed. It mimics the process outlined by Industry Canada, and follows a response 
cycle which extends to a maximum of 120 days. At the end of that period, either all 
relevant concerns have been answered, an extension to resolve outstanding issues 
may be requested, or the municipality can render its decision based on the information 
available. 

Industry Canada’s position is that where there is the opportunity to resolve outstanding 
issues, continued dialogue is preferred.  

 

16) Fails to provide a framework for the application of the three levels of consultation 
leading us to conclude that it is arbitrary. 

We are unsure as to what is meant in this instance. 
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17) Public's personal information is not protected by Municipal Freedom of Information 
and Protection of Privacy Act. 

It is unclear as to the context of this statement. Most of the public’s personal information 
as utilized by CRINS-SINRC is covered by Section 6(2) of the Act. 

 

18) Public consultation requirement that notice be the greater of 120m or three times 
the tower height will result in an encouragement to proponents to construct taller towers 
on average. 

Incorrect. Taller structures are penalized under the ASDF scoring system, and as a 
result, we see evidence to the contrary in our consultations to date. Proponents will 
build as high as they need to achieve coverage/capacity objectives but will endeavor to 
avoid the extended consultation requirements imposed as a result of structures which 
exceed the needed height to achieve the coverage objectives. 

 

19) Requires public meetings whereas virtually all other municipal protocols require 
public open houses in recognition of the fact that telecommunications is a complex 
subject and benefits from one-on-one interaction. 

Incorrect. Nothing in the CRINS-SINRC protocol dictates the format of a public 
meeting. The format is at the discretion of the municipality/CRINS-SINRC and the 
proponent.  Some of our members prefer a traditional presentation followed by public 
questions format, while others prefer open houses. We do not impose or recommend 
one style of meeting over the other. 

 

20) Requirement that proponents use the CRINS name and logo in notices will confuse 
the public and undermine Council's role in the decision-making process. 

We have seen no examples of this. As CRINS-SINRC is the agent for the municipality, 
and we are the designated representatives for our members during consultations, it 
makes sense that the CRINS-SINRC name and logo be prominent. 

Our public consultation information is very clear as to our role – the first page of the 
materials state (using the City of Fredericton, NB as an example): 

“In January 2012, the Canadian Radiocommunications Information and Notification Service / 
Service d’information et de notification en radiocommunication canadienne (CRINS-SINRC) was 
formed by participating Canadian municipalities with a mandate to ensure that the public had access to 
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information regarding current and proposed radiocommunications facilities and to provide information 
regarding the regulatory process through which these facilities are authorized and constructed. 
 
 
The City of Fredericton became a CRINS-SINRC member and adopted the CRINS-SINRC Antenna 
System Siting Review and Consultation Protocol on April 15, 2012. 
 
 
Participating municipalities have appointed CRINS-SINRC to process radiocommunications facility 
applications within their jurisdictions to ensure that affected landowners and residents have an 
opportunity to receive information and comment on proposed installations. The public is also encouraged 
to submit information to CRINS-SINRC that may be relevant to the design or location of such facilities 
which is then shared with proponents and the Land Use Authority (LUA).” 
 
CRINS-SINRC has been widely praised by the public for the quality of our materials and 
the clarity of our process. 
 
 
Part IV - Exemptions 

21) Effect of the Confirmation of Exemption Process is to undermine Industry Canada's 
requirement that modest installations be exempt from processing. Instead, it subjects 
activities with little or no impact, such as routine maintenance, to pre-consultation an 
application and confirmation process. No other land-use in the City is subject to such 
micro management. 

Incorrect.  CRINS-SINRC only requires a pre-consultation process for exempt activities 
which involve material changes to existing structures (changes in height, co-location, 
etc.), or the building of new exempt structures (rooftop installations, <15m new poles, 
etc.) 

It does not undermine Industry Canada’s process, and we have had extensive 
consultation with Spectrum Management staff around this issue. We also note that the 
combined FCM/CWTA template protocol (which partially referenced the CRINS-SINRC 
protocol during its development) also supports the notification of exempt facilities. 

The CRINS-SINRC process ensures that a “sanity check” is performed on all sites, but it 
does not invoke public consultation for these sites, and on average takes less than 5 
business days to complete. 
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Part V - CRINS Website 

  

22) Requirements that proponents provide commercially confidential information to 
CRINS annually or as part of pre-consultation is inappropriate given that the City is 
unable to protect it pursuant to the Municipal Freedom of Information and Protection of 
Privacy Act, nor can the information be protected from commercial misuse since its 
directors and officers are not subject to the Municipal Conflict of Interest Act. 

Incorrect. First, there is no requirement to provide commercially confidential information 
– participation in the annual Radiocommunication Development Plan review is 
voluntary.  

Secondly, the information requested on proposed radiocommunications facilities is a 
matter of public record.  At no point do we ask to see the leases for these sites, 
therefore there is nothing which could expose proponents’ commercial terms. Also, the 
proponents are required to disclose information on proposed sites as part of their 
spectrum license obligations. 

The facts pertaining to proposed sites are public in nature and exempt under the 
Municipal Freedom of Information and Protection of Privacy Act, Section 6. 

Commercial misuse is unreasonable in this context, rather the protections are required 
in the other direction. Please note Clause 4 of the CRINS-SINRC Terms of Use which 
states: 

“4.0 - Ownership and Use of Information 
 
4.1 - All Information received through the CRINS-SINRC Service is owned by its issuing party. All 
information 
provided to the public as part of the public consultation process is provided for the sole purpose of 
evaluating or preparing a response to a Site Application (including public comments), and for the 
purposes 
of research and statistical analysis as may be required by Participating Land Use Authorities, CRINS-
SINRC, 
or Industry Canada. 
4.2 – A Proponent, and those third party consultants acting as agents for the Proponent, may utilize 
information received through CRINS-SINRC for the purposes of participating in the Public 
Consultation and 
Review Process on Site Applications for which they are the Applicant under a Participating Land Use 
Authority’s protocol, and to facilitate their regulatory compliance with Industry Canada’s Mandatory 
Sharing and Roaming provisions as identified in document CPC 2-0-17. 
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4.3 – All other uses which may include distribution, publishing or otherwise disseminating to any 
third party, 
or making available any Information received from or through the use of the CRINS-SINRC Service, 
for a 
commercial purpose not related to the Public Consultation and Review Process or Industry Canada 
regulatory requirements, without the prior written consent of CRINS-SINRC and its Participating Land 
Use 
Authorities are prohibited.” 

Further, there is no such legislation as the “Municipal Conflict of Interest Act” in Ontario 
as far as we are aware. 

 

Conclusion 

Respectfully to Mr. D’Agostino, it is clear that he has not taken the time to properly 
review the CRINS-SINRC Protocol as a number of his statements are directly contrary 
to the wording of the protocol. 

Moreover, as a matter of background, many of his arguments regarding the CRINS-
SINRC process have been previously raised in 2012 with Industry Canada. In early 
2012, the Canadian Wireless Telecommunications Association (CWTA), which includes 
Mr. d’Agostino’s clients (Bell, Rogers, and Telus), sought to have Industry Canada 
declare the CRINS-Protocol invalid, and to remove CRINS-SINRC from the process. 

The federal regulator dismissed their claims indicating that the CRINS-SINRC protocol 
was reasonable, the fees assessed not onerous and in keeping with the CPC 2-0-03 
procedures, and that CRINS-SINRC had the right to be designated as the 
representatives of the land use authorities.  

Having been dismissed by the federal regulator, Mr. D’Agostino’s clients now seek to 
sow the seeds of doubt before the committee through factually incorrect 
representations. 

We would ask that you provide this rebuttal to the members of the committee, and that 
you share this with City counsel so they may be prepared to address questions from the 
committee should they arise. 
 
 
Regards, 
 
 
 
 
Todd White 
Executive Director 


