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times, was seeking an arrangement with a ‘municipality for purposes

INTRODUCTION

M] “What is the nature of the duly of performance of contractual obligatiLLns?

What is the impact of that duty in interpreting the terms of a contract that sef out

significant events or milestones in the performance by parties of their respey

contractual obligations? s thers a duty of good faith performance up

stive

na

municipal corporation vis-&-vis a private sector party in relation to a contract) the

subject of which is the dernonstration of a novel technology relating to muni

solid waste management?

[2] These are the overarching concerns raised in the liligation between
Corporation of the City of Guelph (Guelph) and Superior Blue Box Recye
Corp. (Subbor) arising out of their contract for the demonstration by Subbor ¢

technology for municipal solid waste management.

ipal

the
ling
fits

(3] It must be emphasized at the outset of these reasons that nothing hefein

should be construed as a finding on the ultimate viability of Subbor's technclJ:gy

that was the subject of its contract with the City.

OVERVIEW

[4]1 In 1997, Eastern Power Limited (E.P.), the parent of Subbor at all matg,

Hal

of
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solid waste (MSW). | |

[5] By 1997, E.F. had done considerable research and development intb its

MSW technology and its technical officials had concluded the technology

ready for a pilot project and then demonstration. i

- collaborating in the demonstration of E.P.’s technology for handling mun|bipal

was

———

[6] In this regard, the technical officials at E.P. concluded that the City
be a good candidate for their pilot and demonstration project on the basis th:L

City had previously been involved in innovative programs for MSW freatment.

[7]  To this end, E.P. initiated contacts with the officials of the City and in

course, a meeting was held in November of 1987, Negotiations contin

between the officials of both the City and E,P, and by June of 1998, the City ghve

direction to.its staff to develop a draff agreement based on a staff repori

Subbor's proposal.

[8] Throughout the summer and early autumn of 1998, many draft égreemee:nts

were exchanged beiween the pariies.

[9] ©On Navember 2" 1908, City countil passed a regolution authorizing

suld

the

due

Hed

on

the

City's entry info an agreement with Subbor. On or about the 6™ of November,

1998, the City and Subbor formally executed an agreement (the '98 Agreemeunt)

governing their relations respecting Subbor's demonstration project on a h

)
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acre site (the Site) located in part of the City's waste managemeni premﬁges,

described as the Wet-Dry facility. This agreement comprises two aspects|

first being a grant by the City ofia leasehold interest to Subbor of the Sitd

Subbor's demonstration project and the second being the rights and obligatjons

of the parties in relation to the conduct of Subbor's demoenstration project. ([The

the

for

relevant terms for each of the two aspects in the '98 Agresment will be discus sed

z
at length hereunder. :

1
[10]  In or about April of 1998, construction began on the Subbor faciliti

the Site in accordance with the 9;8 Agreement and continued throughout 1
!

ag,
During this period, issues arose b:;etween the City and Subbor relating to ¢ lL’sts,

being development charges, allejqedly payable by Subbor to the City in

course of construction of the Subbor facilities. Subber, in a letter dated J .u..IEL 6,

{

1989, to the City sought exemptié)n from payment of such charges. No

exermption was granted.

(1]  In late December 1999, Subbor informed the City that in January of 24

it would begin its operations for the demonstration project. On or about the &8"“

of January, 2000, approximately|30 tonnes of MSW was delivered fo
received by Subbor for processing|in its faciliies. As of the above daie, Sub

had not completed the testing of all components in its facilities.

|*2J

at

the

ik

00,

and

Dor
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[12] .In the autumn of 2000, Subbor began discussions with the City ¢n a

proposal for Subbor to process all' of the City's MEW. - I

[13] Despite lengthy discussions and negotiations on this proposal, the pahties

were unable to come to an agreament,

[14]  In December of 2000, the City began requiring Subbor to pay chay

(ipping fees) with respect to waste which Subbor was receiving from

parties. Subbor contested the validity of such charges, adding another strai

the relationship befween the parties. '

[18] In February of 2001, an event crucial to this litigation occurred. By |

dated February 23™, 2001, the City informed Subbor that the second three-y
ferm provided for in the '98 Agreement had commenced on January 28", 20

being the date of the first delivery and receipt by Subbor of MSW at the Site.

Jes

A rd

1o

will be seen in the analysis section of these reasons, the City's position onthe

* gommencement date of the second three-year term of the '98 Agreement wag

of

paramount significance in the eventual breakdown of the contractual relationghip

between the parties and the consequences of such breakdown as reflecteg

this litigation. l

in

[18] However, the uliimate impact of the Cltys communication did

crystallize at the time: the parties continued negotiations respeciing amenc’

not

ng

agreernents o the '8 Agreement.
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[17]  In July of 2001, City Council directed stalf to negotiate a short-

agreement respecting & separate arrangement from that contemplated in the

Agreement, under which Subbor would process all of the City's residential
This proposal never resulted in a separate agreement nor an amendiment t

'a8 Agreerment.

[18] As there were various items in their relationship under the '98 Agree
that were not susceptible of resolution by the parties, they agreed it woul

appropriate to engage a facilitator to assist them in resolving the outstan

erm
'g8
BW,

the

ent

be

hg

issues between them. A facilitator was appointed on consent and facilitated

negotiations were conducted on July 31, October 15%, November 30", 2001and

February 19, 2002. However, the facilitated negotiations were unsuccessfill in

resolving the outstanding issues.

- [19]  In February of 2002, the City tocok actions which denied Subbor the ability

to receive any MSW for processing, on the basis of Subbor's refusal to pay tajthe

City outstanding invoices for various charges which Subbor contested.

[20] At or about the same time, the Ministry of the Environment (M.CIE.)

issued an envirenmental non-compliance order against Subbor, although spch

order was revoked affer two weeks. In March of 2002, M‘.O.E.' issued a similar

form of order against the City. Both these orders related to air managem‘ent

issues arising from the operation of the City's and Subbor's facilities.

The
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!
res;)c::nsibilities and obligations of the parties in relation to the air manag4ﬂnent

issues and their respective plant and equipment in dealing with air manage’i!nent

[ssues became further items of dispute between the City and Subbor, . ?

[21] By letter dated May 9", 2002, the City informed Subbor that the|{City

regarded the second three-year term of the '98 Agreement which the City allaged

began on January 28", 2000 as ending on January 28", 2003. The City al!éged

Subbor was in default of its obligations under the relevant terms of the

: %
Agreement and that the conditions or requirements for the '08 Agreemenﬁt

extend beyond the second three-year term had not been satisfied, The al:afove

position was set out in a report to the City's Planning Works and Environnl‘iient

Committee dated May 13, 2002,

[22] This report was adopted by the Planning Works and Environ
'Committee on or about May 13", 2002 and confirmed by City couhdil

meeting held May 21%, 2002.

[23] Notwithstanding this situation, during the summer and autumn of 2%!52

the parties continued in their difficult course of dealings with each other. Ama

other things, the City denied Subbor access to the City's composting facilities gfor

stabilizing its peat until Subbor obtained M.O.E. approval. The problem here

433 a
P Y STV — Nem———y —=

’98

ta

ent

developing a peat test protocel acceptable to both parties and which 2

satisfied M.O.E.

Py e



' [26—] Ey.letter dated January 27°, 2003, the City informed Subbor of cour
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[24]  In December, 2002, there was correspondence between the parties in

which (among other things) the delay in obtaining égreement as 1o the peayj

protocol and M.O.E. approval was canvassed at length from the perspecti]:e of

each party. By letier dated December 24, 2002, Subbor reiterated its po
|

that the second three-year term under the '98 Agreement would not err.

January 28, 2003.

[25]  On January 20, 2003, Gity council by resolution confirmed the expiry
of the second three-year term under the ‘98 Agreement ag being January |

2003.

fest

ition

pire

ate

D Bth,

January 20", 2003 resolution as to the expiry date being January 28, 2¢

Subbor again stated its position that the alleged expiry date of January 28", 2

for the second three-year term was not valid since the delivery and receiq]

MSW by the City to Subbor on January 28", 2000 was not a “triggéring event]

'the second three-year term. On or about January 29, 2003, the City issueHi a

lefter requiring. Subbor to surrender possession of the Site and remove

Demonstration Plant no later than July 28, 2003.

Gil's
03.
003
of

for

its

[27]  Inor about the end of March, 2003, the City terminatad access by Sublor

to the City's Wet-Dry facility for decommissioning of the Subbor Demonstra

filon

Plant.



Subbor had in frain since July of 2002. Although Subbor's request resulted

8- !

[28]  In early May of 2003, City council authorized a court application seeking a

declaration as to the length of the term of the '98 Agreement. -

[29] At g City council meeting in early June of 2003, Subbor asked thal

the

City's termination of access to its Wet/Dry facility be suspended pending a

decision on an addifional funding application for its. Demonsiration Project WL-’lich

na

motion to have City staff negotiate with Subbor on its funding application, [that

motion was deferred by a bare majority vote.

[30]  On or about June 18, 2003, the Gity lssued its notice of application i

respect to declaratory relief as to the expiry date of the 98 Agreement.

[317 On or about July 11", 2003, Subbor issued its counter-applicat
challenging the City's position respecting the expiry date of the '98 Agréem
alleging breaches by the City of its obligations under the '98 Agreement

seeking damages in respect thereof exceeding $30,000,000.00.

[32]  In July of 2003, counsel for the Clty proposed to counsel for Subbor {
Suhbor would be allowed to continue to have the use of the City’s facilities for
delivery and processing df MSW pending the datermination 'by the court of

explry date of‘ the '98 Agréement. In response, counsel for Subbor sou

élariﬁcation as to whether the City would be prepared to assume the costs)

nt,

nd

fat
he
he

of

decommissioning the Subbor facility,
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[33] As the parties were unable to agree on their respective proposal;
counter-proposal, Subbor began the process of decommissioning
Demonstration Project in or about July of 2003. The decommissioning

completed in September/October 2003.

BACKGROUND

[34] In 1997, the City had in operation a Tacility for the processing of |v“sw

This facility (the Wet/Dry facility) combined two functions, Through an aen

process, the "“Wet’ plant rendered organic materials into compost for

purposes. {The process in the “Wet” plant utilized oxygen; hence the descrip

aerobic). The “Dry" plant processed dry materials such as paper, plas

ferrous and non-ferrous metals for recycling purposes,

and
the

was

shic

sale

tion

ics,

[35] E.P. ls a firm of professional engingers with a business focus of

deve!oping environmental technology and a particular emphasis on

generation of electric power from landfill gases.

the

of EP. Subbor became the patent holder of a process involving anaert

digestion of MSW with resulting benefits to MSW processing of increasing

volume of recyclable products and thereby diverting MSW from landfill s

(This digestion of MSW did not utilize oxygen, hence the description anaerol;
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The Subbor patented process (the “Technology”) had been tested by E.P.Jland

Subbor on a bench or lab scale by 1997,

[37] As E.P. and Subbor wished fo proceed to the next stage in develgp

ing

the Technology, they looked for a municipality that could as & host [and

collaborator it the building and operation of a prototype facility. The purpos:a of

such prototype was to conduct a demonstration of the Technology at a level “and

in circumstances which would enabls Subbor to showcase the success éand

viability of the Technology to municipalities and othaer MSW processors dh a

world-wide scale. p

[38] As previously described in the Overview section of these reasons, q:her

[

numerous meetings between representatives of the Gity' and of E.P./Subl:i

Subbor submitted a written proposal to the City.

[39] In'the result, pursuant to a resolution passed on November 2, 1998

council, the City was authorized to enter into an agreement with Subbor|

Subbor's demonstration project. On or about November 6, 1998, the

Agreement was executed by both parties.

or,
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The '98 Agreement

[40]  As previously noted, the '8 Agreement is characterized in its text %@ an

“Agreement and Lease”. Schedule A to the '08 Agreement, incq::r;:u::reltecll

and forming part of the ‘98 Agreement, consists of the May 21, 1998 propos:

E.P. This proposal (the Proposal) provides, among other things, that: “Ea#ern

Power wili' indemnify the City of Guelph against liability that may arise as a r¢

of the pilot demonstration project” (p.2). However, E.P. Is not a sighatory tT the
!

‘08 Agreement.

linto.

Al by

dsult

[41] Before proceeding to a full review and discussion of the terms of th
Agreement and the application of the terms to the issues between the pal‘tij

will be useful to refer io some ferms in the '98 Agreement.

ARTICLE | - “DEFINITIONS™:

Whenever uzed in this Agreement and Lease the following terms shall have, unless
otherwise expressly indicated, the meanings defined as follows:

2. "‘Dermonstration Plant” shall mean any and all equipment required for a facility to
demongtrate the Subbor Technology and any associated siructures including
material handling, digastion, biogas collection and energy conversion eguiprnent,
Vtilities Interfaces and other related squipment as deemed appropriste and
supplied by the Company [Subbor] to demonstrate their Subbar Technology.

3 “Commencement Date” shall be the date this Agreement and Lease is execuied
by both parties.
4. “MBW Feedsiock” shall mean any municipal solid waste material supplied to the

Demontstration Plant.

28

5, it
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ARTICLE 3 -
SUBBOR DEMONSTRATION PLANT - INSTALLATIDN AND OPERATION

{9

the Lease granted herein mcludmg the right {o bmld test, demonsirate, modify
and operate the Demonstration Plant in any and all pertinences or activities
related thereto shall be at no cost ta the Clty

ARTICLE 4 -

TERM
(1)

(2)

The term of this lease shall be for three (3} years from the date of execution of
the Agreement and Lease by both parties. Should the Demonstration Flant
accept MSW Fasdstock within the first three (3} ysars of this lease, the lease
shall then be automatically extended for a further three (3) vears from the date
such MSW Feedstock is accepted.

Provided that, if the Company has fuily compligd with all the terms and conditions
herein set ouf, and the Company has deemed the Demonstration Plant a
sugeess, and the City has reslized auditable and independently verifiable cost
savings or other financial benefits over $250,000.00 based on criteria established
sulely by the City acting reasonably and ths Company has given to the City six
{8) menths prior notice, in writlng, of its intention so to do, the Agresment and
Lease may be extended for a further term of ten (10) years on mutually
agreeable terms and conditions as negotiated between the parties acting
reasonably.

ARTICLE § -
RESFPONSIBILITIES -

(1)

Responsibilities of the Company [Subbor]

{a) At no cost to the City, design, test, demonstrate, madify, build, operate
and maintain the Demonsiration Plant and & demonstration of the
Subber Techrology;

{i) rtalmburse the City for any addmonal cost specifically mcurred by the City

sHiTE-Company S Tequest Wit S0 ddys o TeCept of an INvoice,

{0 reimburse the City within 30 days for the cost of any ulilities or services
provided to the company at the Cily's expense, insluding but not limited
to water, sanitary and storm sewers, natural gas, electrical services
including installation, mefering and utility interfaces;

(m ensure that the Company r.:e.ly;s for all costs related to the interconnection
betweet! the Demonstration Plant and Guslph Hydro.

())  ensure that the Gompany complies with all federal, provincial and
municipal laws including, but not limifed t&, 2oning, environmental,
emissions, noise, labour, ete.

{s) Reimburse the Clty for all |ncreasad costs andfor including any loss of
revenue, incurred in any year related to the diversion of any MSW
Feedstock from the WetDry Facility to the Demonstration Flant, taking
into account the loss of revenue and changes in operating costs of the
City including any savings realized by the City within the same year.
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(2 Responsibllities of the City:

(a)

o)

(o)

(h)

ARTICLE 6 -

The City will lease the Site to the Company at fair market value, as
determined by the appraisal of the Site, and the value of such lease
payments shall be reduced by any costs sevings or other financis)
henefits realized by the City, as determined according to ¢lause 3,
subclause 2 {Term):

Co-operate with the Company in the permitting, design, financing,

construction, modiification and operation of the Demeonstration Plant.

Dispase of any of the output from the Demonsiration Plant resulting from
the processing of M3W Feed Stack which has bsen supplied by the
City,” at the company's request at no cost to the company &s long as
such fonnage requiring dispesal is equal fo or less than such tonnage
that would require disposal in absence of Demonstration Plant. {Note:
ftalics represent & handwritten addendum;

The City shall assume no cost whatsoever in connection with or arising
directly or indirectly from the Demonstration Plant or frem this
Agreement,

DEMONSTRATION PLANT

N

ARTICLE 7 -

The Company will design, construct, test, demonstrate, modify and

operate a Demonstration Plant substantially as set out in the attached
Plans with all costs, risks and liability associated with this activity to be
borne by the Compaty. The Plans which are attached a5 Schedule "B
are incorporated inte and form part of this Agreemert.

THE COMPANY COVENANTS

(2)

©)

To abtain all required lisences and permits, including but not limited to all
permits and authorities umder applicable Municipal, Provincial and
Federal environmental laws, for the construction and operation of the
Demanstration Plant and the sale, transmission or transport of products,

To maintaln and operate the Demonstration Plant, It is acknowledged by
the parties that the continuity of the Demonstration Plant operation will
be subject to interruption caused by routine maintenance, equipment
breakdowns, testing schedules, feedstock availability, forced outages
and force majeure.

JE=—
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ARTICLE 8 -

ENVIRONMENTAL PERMITS: AVAILABLE DATA: CO-OPERATION
In co-operation with the City, the Company shall at its own expense prepare and
file applications and diligently prosecute the processing of such applications for
the purpose of obtaining Il envirenmental and other permite which may be
required under applicable Municipal, Pravincial and Federal environmental laws
and regulations for the installation and operation of the Demonstration Plant. In
cennection therswith, the City agrees to make available to the company coples of

. all environmertal information reports, environmental impact reports, air impact,

assessment studies, coples of all environmental applications filed and other
available data relating to and uwsed in connection with obtaining any
environmental permifs necessary for the installation and operation of any
equipment or the conducting of any other related activities on the Site..,

In order to facilitate the design, construction and rellable operation of the
Demgnstration Plant, the City shall provide to the Compary, at the Company's
reguest, copies of any information, reports, consultant studies, engineering
drawings, surveys or measurements periaining to the Wet/Dry Facility which the
City may have in its possession and has the authority to disclose and which may
be of assistance to thig Project.

ARTICLE 16 —

FDRCE MAJEURE
Notwithstanding anything contzingd in this Agreement and Lease to the contrary,
it is expressly undersiood and agreed that the obligations impesed upon the
Company and the City may be susperided so long as and to the extent that the
Company and the City are prevented from or delayed in performing such
obligations by the elements, sccidents, strikes, lockouts, rots, delays in
fransportation, inability to secure fuel, materials, utilities or services in the open
market, delays by suppliers of equipment, aets of war or conditions attributable to
war or complianice by the Company with federal, provincial, municipal or other
govermmental agency or quasi-gavernmental agency regulations, rules or arders,
fire or other acts of Gods, the act or omisslon of any governmental autherity or of
the City, the arder of any court or other cauges beyond the reasonable conirol of
the company, whether similar or digsimilar to the foregoing. This Agreement and
Lease shall remain in full force and effect during any suspension of any of the
Company's or tha City's obligations under any provisions of this section and for a
reascnable time thereafter,

ARTICLE 30 -

INTENTION OF THE PARTIES:

For greater clarity and notwithstanding any ather provisions i this Agreement and Lease,
the parties acknowledge and agree that it is the Intention and agreement of the partitﬂts
that the City shall be responsible for no costs whatsoaver related to, arising from of in
connection with, either directly or indirectly, this Agreement and Lease or the
Demonsiration Plant.

[ yep— | Fpp—————
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Salient Events and Conduct

{a) November 6, 1998 fo Janugry 28, 2000

[42] In April of 1993, Subbor proceeded with the construction of its facility on

the Site. In the course of Subbor obtaining its building permit, the City reqf. ired

payment of development charges relafing to the proposed construction. Injidue

course, Subbor paid such charges, under protest. As noted in the Overyiew

section of these reasons, the liability of Subbor for payment of the development

charges continued to be a source of dispute between the parties.

[43] By correspondence dated October 5, 1998, Subbor notified the City itjwas

prepared to receive MSW in 2000 and that its construction schedule for its fag

would extend into the spring of 2000.

[44] By letler dated December 20, 1999, Subber informed the City that
Subbor facility would commence operations in January of 2000. In Jany
2000, thé construction of the entire Subbor facility was not completed, althg
Subbor had installed the compoﬁEnts and equipment for the first phas%

section of its facility, sometimes described as the “Front End”.

[45] On January 28, 2000, Subbor received at its request 30.79 tonnes

MSW from the City, This wasie was then used by Subbor in its _testing, =y

sommissioning, of the components and equipment then in place.and operating in

the Front End.
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(b)  January 28, 2000 to May 22, 2002

[46] Throughout the winter, spring and summer of 2000, varying amour)

MSW were deliverad to Subbor for processing in its facility.

[47]  In mid-September of 2000, Subbor proposed that it process ail the @

ts of

ity's

MSW, beginning immediately at 100 metric tonnes per day for an annual volpme

of 25,000 tonnes, eventually building up to a volurne of 250,000 tonnes per Y

[48]  Although discussions ensued betwsen the parties on the Su

ar.

':ubor

proposal, which was a commercial arrangement for Subbor to produce alf} the

City’s MSW on a long-term basis, the parties were unable at that time to con,
an agreement on the proposal. However, the issue was not devoid of life

discussions continued.

[43]  In November of 2000, Subbor stopped taking the Gity's MSW but btﬁgan

accepting MSW from third parties. |

eto

and

(0] In December of 2000, the City began imposing tipping fees on third plarty_

MSW received by Subbor, Further discussions and negotiations continue

January of 2001 between the parties on the possibility of long-term comme

arrangements between them for MSW management, again without success.

[51] By letter dated February 23, 2001, the City notified Subbor that ‘;he

was treating January 28, 2000, being the date of first delivery of MSW 19

i in

rcial

City

the




w17 -

Subbor facility, as the commencement date of the second three-year term uln

der

the '98 Agreement. In its responding letter dated March 8, 2001, Su!]:bor

continued to address terms for a potential commercial arrarigement foff

processing of the City's MSW but made no mention of its disagreem

respecting the alleged commencement date of January 28, 2000 for the sec:lo,nd

three-year term.

[52]  Although further correspondence between the parties occurred in M

and April of 2001 on various aspects of thelr dealings, there was no mentilt:mE

gither of them about the alleged commencement date of January 28, 2000 forjthe

second three-ysar term.

[63] However, by letler dated May 2, 2001, Subbor informed the City L‘Qhat

Subbor would not accept the alleged commencement date of January 28, 2000

until certain issues between the City and Subbor could be resolved. Spich

“issues” included, amang other things, alleged lack of co-operation between

staff of the plaintiff's Wet/Dry Facility and of Subbor at the Site. | i

‘:he

B

its

ent

rch

[54] By lefter dated May 11, 2001, Subbeor forwarded to the City a d

amending agreement for the ‘08 Agreement. The amendments included, amaqng

other things, a change in the term of the '98 Agreement, extending it to 10 ye:
rather than the original three-plus-three years in the 1888 Agreement, plus a

year option upon certain conditions.

e
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[55] | At a City council meeting on June 4, 2001, representatives of Su
appeared and spoke io Subbor's deéire to have a more extensivé agreement|
longer term than the period in the ‘98 Agreement. In the result, council dire.
that the matter of any amending agreement be referred to its Planning Works

‘Environmental (PWE) Committee for consideration and report,

[56] By report dated June 25, 2001, Ciy staff recommended a short-férm

agreement fo have Subbor process the City's MSW, concluding December

2001, with the costs of such agreemsnt {o be within the City's approved 2

bor
ra
tad

and

|3’1,
»

6perating budget on the basis such agreement was not {o be treated or rega ed

as an amendment fo the ‘98 Agreement. The siaif report of June 25, 2001

adopted by the PWE Committee at its meeting of the same date.

[57] On July 9, 2001, City councll authorized staff to negotiate a short ig

agreement for processing the City's MSW, adopling the recommendations of

PWE Committee.,

VaS

i

he

[58] At this time, in recognition of the issues in dispute and the difficultie
negotiations between the parties respecting both the short-term agreement

their long-term relationship arising from the '98 Agreement, the parties agree

~engage an external facilitator to assist them in addressing their problems.

facilitator was hired by the City with the consent of Subbor,

nd

to
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[59] As previously mentioned, facilitated discussions took place JUIJ 31,

October 15 and November 30, 2001, without resolution of significant issues in

[60] On or about November 30, 2001, a conference call took place beh;_};een

i

represen{atives of the City and representatives of Technical Partnership Cafada

(TPC), ne of Subbor's funding agencies. The City received information ¢
the extent of TPG investment in Subbor to that date and that TPC wad

inclined to make any further grants to, or investments in, Subbor.

[61] In December, 2001, the City received Information that the Federatig

Canadian Municipalities (FCM) through iis Investment/funding arm

considering loans or grants to Subbor. A representative of F.C.M. reques‘JiLd a

meeting with City staff to.discuss the Subbor project. In due col
communications and correspondence took place but without resolutiof

outstanding disputed matters.

:a;& to

not

f of

(was

rse,

n of

[62] On February 8, 2002, the M.O.E. issued an order to Subbor unde

Environmerital Protection Act directing Subbor fo obtain a ventilation study

air management system involving the Site and the City's composting buil

This order was revoked on February 21, 2002 in order to accommodate a

proposed meeting to deal with the air management issues.

ding.

the

T the




however, lifted by the City on March 11, 2002 upon Subbor's paying il
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[63]  In mid-February, 2002, the City imposed a “dump-lock” on Subbor, thiat is,

Subbor was denled access to the City's tipping floor for delivery and handlis

MSW. The reason for the dump-lock was Subbor's non-payment of the (i

invoices for fees and charges uﬁder the '98 Agreemsnt. The dump-lock T;‘vas,

invoices.

[64] On March 7, 2002, the MOE issued a non-campliance order agains‘ﬁ%

City relating to air management issues. In effect, this Order statad that;
addition of the Subbor facxhtys air product to the City's biofilter systemr-:

dealing with air qualltylcontammat[on necessitated amendment of the Cmy

Certificate of Appraval — Air {“CA-AIr") issued by M.O.E. The order required

City by March 20, 2002 to return to cornpliance with its CA-Air.

[65] The City took remedial steps in obtaining ventilation studies
consultants. Discussions took place between the parties respecting

recommendations from the consultants for remedial measures without the

having to amend its CA-Air. In due course, a recommendation of the consultqaf’hts

that was acceptable to the parties satisfied M.O.E. and the order was revoked|

[66] In April, 2002, City staff were preparing a report to council rela’dn?= to

g of

ity's

jese

the
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i by
gthe

éiity

MSW management options for the budget period beginning August 31, 2002, |
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[67]) By letter dated April 10, 2002, City informed Subbor that if there wéas

be an agreement for Subbors handling of the City's MSW, such agree‘j'nent

would have to be reached on or before August 1, 2002,

[68] By end of April, 2002, as the facilitated negotiations for the agree

things, that Subbor was not in compliance with its obligations under the.
Agreemént and that Subbor had not adequately demonstrated the viability ¢
Technology in accordance with its objectives 'in the '98 Agreement, In addij
the report informed the PWE Committee that the City had issued a Iette{'

Subbor informing Subbor of the City's position respecting these concerns.

‘the

o

ent

[69] By its letier dated May 9, 2002, the City stated that Subbor was in default

- of at leastiwa of the conditions in Article 4(Z} of the ‘98 Agreement and t:,hat

=

unless Subbor complied with the two conditions, the City would ireat the

Agr%rnént as being at an end effective January 28, 2003. This letter enclo

the following iterns:

(1) the report of the City’s auditors stating there were no savings

to the City as identified in the ‘98 Agreement;

98

ed
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(2) a memorandum by the City's Wet/Dry Plant superintendent |
setting out alleged acts of non-compliance by Subbor with the !

‘88 Agresment; and i

(3) the report by J. Laird fo the PWE Committee setting out the ||
status of the 98 Agreement. |

[70] On May 9, 2002, the City issued a press release indicating that 1rr the

future, it would be processing its own MSW independently of Subbor.

[71] By letier dated May 10, 2002 from Subbor to the City, Subbor diseg eed

(among other peints) with the City’s position as to the expiry date of January|28,

2003 and the City auditor's conclusions as to o identifiable savings to the City in

T PTTRYY - P —

accordance with the ‘98 Agréament.

[72] On May 13, 2002, the PWE Committee adopted the staff report on};tha

status of the ‘98 Agreement and directed staff to notify Subbor accordingly.

[73] ©n May 21, 2002, City council confirmed and adopted the above posfiion

SR = S

of the PWE Committee respecting the termination date of the ‘98 Agreermerit in

accordance with the staff report.

[74] By letter dated May 2?, 2002 from the City to Subbor, Subbor @vas

formally notified of the City's position.
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(c)  May 22, 2002 through July 31, 2003

[75]  On or about May 22™, 2002, a meeting took place betleen

representatives of the City and Subbor in relation to the City's position set 0?
its letter dated May 9, 2002. The purpose of the meeting was to have Su

respond to the City's position. Subbor reiterated its disagreement witﬁ the

alleged termination date of January 28, 2003 and in the course of discuss ':ns

about other things, raised the possibility of Subbor taking legal proceedings if'ziihe

City purported to terminate the ‘98 Agreement on January 28, 2003 beﬁbré

Subbor had completed the demonstration project.

[76] In July of 2002, the City and Subbor continued discussions respect

- Subbor's proposed peat test, from time to fime engaging input:é from MF;)E

respecting the test protocol and in particular, MOE's requirsments for |

management issugs arising from the proposed peat test. By e-mail dated Augp

24, 2002, MOE gave notice to the parties of its requirements for the propos

peat test by Subbor,

[77] Throughout the autumn of 2002, negotiations continued relating to:

Subbor's proposals for F.C.M, funding; and (b} finalizing the peat test protoco[§=

the satisfaction of the City, Subbor and MOE.

[78] On SEptembér 3, 2002, City Council passed resolutions: (a) awardin

) a
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facility; and (b) approving the conversion of the residentjal waste sorting pragtice

T

from & two-stream to a three stream program.

[79] By letter dated September 4, 2002, Subbor acknowledged the C‘;%Jty's

modifications, stating such modifications would impact Subbor's program;: but

reserved. details of any impact until it was able to “see ;[he details of tl!"ase

changes”. - - ' |

[80] By letter dated October 18, 2002 the City referrad to its correspondné}nce

to Subbor from May 9, 2002 to date on the continuing dispute as to thg stat

the '98 Agreement, the conditions under which the City would consider entg
into a new and separate agreement with Subbor and the termination date of
second three-year term under the ‘98 Agreement. By responding letter da

November 12, 2002, Subbor stated that the force majeure clause In they

difficulties in the demonstration project and that Subbor considered itself to t

full compliance with its obligations under the '98 Agreement.

[81] Inits reply by letter dated December 11, 2002, the City expressly de:ﬁied

the validity of Subbor's position respacting the force majeure clause and apain

set out its ‘position that January 28, 2003 was the expiry date of the 586

three-year term of the '@8 Agreement.
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[62] By letter dated December 24, 2002, Subbor reiterated its position that

January 28, 2003 could not be the expiry date of the '98 Agreement, thai

force majeure clause under the ‘98 Agreement had been engaged in

;j't,he

{the

enumerated circumstances and that the City had been in breach of its obligatﬁj}i@ns

under the ‘98 Agreement.

[83] At its meeting on January 20", 2008, City council by resolution adoj
the recommendation in the PWE Committee report that termination date of|

second three year peried under the ‘98 Agreement was January 28, 2003.

the City's letter dated January 27, 2003, Subbor was formally nofified of Counl«f;:il’s

resolution adopting January 28, 2003 as the termination date.

[84] By its letter dated March 6, 2003 to Subbor, the City requested a copk’

Subbor's decommissioning plan In accordance with provisions of the

Agreement and stating, in default of receipt of the decommissioning plan, the

would deny Subbor access to Site. At Subbor’s request, a meeting was arrang
and held between representatives of the City and Subbor in relation to the Cif

notification of its requirement for Subbor's decommissioning plan, however!

resolution of the issues were obtained.

[85] By its letter dated April 2, 2003 to Subbor, the City confirmed
imposition of @ dump-lock on Subbor, i.., no further access to the Site,

indicated it was prepared to assist in Subbor's decommissioning operations,

ited
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[86] In mid-April, 2003, the parties corresponded in relation to the F.(
funding proposal initiated by Subbor. However, due to inability of both partig

obtain clarffication on their respective positions respecting the F.C.M. fun

proposal, the proposal was never the subject of staff recommendations 1o W;E:ity

Coungil.

[87] On May 5, 2003, City Council adopted the recommendations in a staff
" report that the City institute legal proceedings to obtain a court declaration as to

the termination date under the second three-year term in the ‘98 Agreement.

[88] - Al the June 2, 2003 councll meeting, a representafive of Sui
requested that the dump lock, i.e., the denial of access by Subbor to the Site
lifted pending consideration of the F.C.M. funding proposal. . Council did

accede to this request.

[89]  On June 18, 2003, the City Initiated an application for a court declaraf

as to the termination: date under the '98 Agreement, plug other relief, By le

dated the same date, Subbor confirmed its proceeding to decommission

Demonsiration Plant but affirmed its disagreement with the City’s position aJs%tc:

the termination date and informed the City of its clalm for damages against

Ctty.
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'[90] Through the balanﬁze of June and into the first week of July, 2003, the l;‘:_“,ity
and Subbor contin_ued to investigate through correspondence possible resolu Eion

of their differences through F.C M. funding.

[91] By letter dated July 11, 2003 addressed to counsel for the City, cou*ésel
for Subbor provided its draft Application Record disputing the City's allggéed
termination date of Januéry 28, 2003; alleging breaches by the City of the ;‘98
Agreement and claiming damages in respect thereof in excess of

$30,000,000.00.

[92] By letter dated July 16, 2003, counsel for the City proposed that Suk bor

would have access to the Site for processing waste pending court procwdirﬁgs?
on a without prejudice basis in relation to the termination date issues. By latter
dated July 18, 2003, counsel for Subbor declined the City's proposal on the bzai'@is'
that to accept the same would entail significani expense in recommissioning lts

facility and that unless the City was prepared 1o assume such expense, Subbor

__ would_net incur that expense in the_aheapre of an “overall reenlition of tha
Ll Il

outstanding issues. The proposed arrangement never came to fruition.

{1) Whether the receipt and processing by Subbor of ||
approximately 30 tonnes of MSW on January 28, 2000 was |
the start date for the second three year period pursuant to |}
Article 4 of the ‘08 Agreement?




(2)
(3

(4)

(8)

ANALYSIS

- 28

Whether the City, through the actions of its staff, breached its i

cbligations (or any of them) under the '28 Agreement?

Whether the City was under an Implied duty of good faith in ||

the performance of its obligations under the '98 Agreement?

If the City is found to be in breach of its contractual

obligations, or any of them, or its implied duty of good faith in

performing its contractual obligations, what is the measure of
damages (ff any) arising from the breaches, vis-a-vis {a)
Subbor and (b} E.P.?

If the City is llable in damages to Subbor and/or EP, does the
City have a right of indemnity against EP for damages to

Subbor, pursuant 1o EP’s proposal forming part of the '98 ||

Agreement?

" The gist of the City’s position

(03] By operation of s.4(1) of the ‘98 Agreement , the first three-year peri% of

the ‘08 Agreement expired on January 28, 2000, on the basis of Subbotr's rec;eipt

on that date of 30 tonnas of MSW,

[94] By the termination date of the second three-year period on January| 28,

9003, Subbor had not successfully demonstrated its technology and had alsa

failed to comply with conditions in the "98 Agreement that would have further

extended the term of the '8 Agreement.
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[95] Inany event, Subbor incurred no compenzable financial loss in relatio#fm fo

its demonstration of the technology, since its expenses in the demonstra

project were covered and made on its behalf by EP.

[86]  In the alternative, if there are any damages payable to Subbor, its clainuf? in

excess of $30,000,000.00 is grossly overstated.

The qist of Subbor’s position

[07] Subbor's receipt of approximately 30 tonnes of MSW on January

2000 did not trigger the commencement date of ifs technology demonstrat

having regard to the intention of the parties and thé nature of the projg

January 28, 2000 was simply the date of the first action by Subbmf5

commissioning the Front End of its Demonstration Plant.

98] Subbor's actions which triggered the commencement of its demcnstrat@on

aroject took place on October 30, 2001, being the start date of the second thlﬁae-

year term which terminated on October 30" 2004, approximately 20 mor

after the January 28, 2003, the termination date alleged by the City.

[99] In addition, Subbor contends the City breached its obligations under i

‘98 Agreement in varicus respects, including {(a) the imposition of developm

charges on Subbor which caused a delay in the connection of its Demonsiral

lon

28,
b,
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Plant to the Guelph Hydro power grid by imposing a dump lock in Februanni-of
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2002; (b) denying Subbor access to the City’s composting facility; (c) withholdj:

technical reporis from Subbor in possession of the City; and (d) generally faiff

{0 choPeraté with Subbor and perform [ts obligations in good Taith.

[100] Subbor states the provisions of the ‘98 Agreement, particularlﬂ:' in
Article 4, should be interpreted in the context of the purpose and subject-majfcer

of the '98 Agreement to amive at the appropriate commencement date for ¥

second-three year period. Subbor's receipt of the 30 tonnes MSW on Janu

28, 2000 was solely for the purpose of commissioning the Front End. The Ci
position that such délivery and receipt constituted the triggering event unde
4(1) of the '98 Agreement for the second three-year term is untenable and wc..
lead o an absurd or irrational resutt. The Demonsiration Plant's COMpON&Y

. were riot ready on/about January 28, 2000 to begin the demonstration project.

[101] Subbor's damages in excess of $32,000,000.00 are reliance nten

damages and not expectation interest damages, even though Subbor's posii

" is that the actions of the City under the ‘98 Agreement have effectively destroy

any prospects of the commercial success of Subbor’s technology.

st
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}ged




ANALYSIS

Whether the start date of the second three-year period for Article 4 of
‘08 Agreement was January

-31 -

the

28, 20007

[102] © The answer to this g

interpretation of Articles 1(2) and 4(1) of the '98 Agreement.

[103] - Initial regard must be had to the provisions of Article 4(1}, the full tex

which appears above. The operative words for this part of the analysis arel}

follows:

Should the Demongtration Plant accept MBW Feedstock within the first three years of this

lease...

[104]  Article 1(2) is also set out in full, above, and the operative words the

are as follows:

‘Demonstration Plant” shall mean
demonstrate the Subbar Technology and any associated structures...and other related

pquipment @s deemed appropriate and supplied by the Company [Subbor] to
demionstrate their Subbor technology.

[105] ~There is no question that the commencement date, pursuant to i
definition in Article 1, was the date of execution of the '98 Agreement, name
Navember 6, 1998, and that 30.79

of Article 4(1) was supplied to Subbor at its facility on January 28", 2000.

uestion assentially focuses on the prc%)er

- of

as

ny and all eguipment required for a facility to

tonnes of MBW Feedstock within the meani
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[108] The neat issue here is whather the delivery and receipt crf'

sacceptance” of the ‘Demonstration Plant” within the meaning of the de

terms.

[107]  The City contends that the dalivery of this MSW Feedstock to Sufgbor
was the triggering event, i.e., the commencement of or start date of the sec:'bncl
three-year period even if such MSW Feedstock was then being used solely: for

purposes of comrnissioning the Front End of the Demonstration Plant.

[108]  Subbor contends that the reference in Article 4(1) to the Demonstréa"

Plant accepting MSW Feedstock of necessity requires engaging in Article

the operative words in the definition of Demonstration Plant in Article 1(2) :

hat the 30.79 tonnes accepted by Subbor on January 28, 2000, were solel

purposes of commissioning or testing the Front End of the Demonstration P

Accordingly, Subbor submits that the triggering event under Article 4(1), .e.,

delivery and acceptance of MSW Feedstack, could only be regarded as propierly
engaged when “...any and all equipment required...to demonstrate the Supbor

Technology” was in place and “daemed appropriate...by Subbar {0 demonst:ate

its technology.”

[109] In response to this submission, the City points out ihat suchy.an

interpretation requires the court to insert into the.language used in Article 1(2)ithe
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words “substantial completion” referring o the componenis and equipnjént
comprising the Demonstratien Plant, since those words are absent. The
submits this flies In the face of the fact that as of October 30, 2001, being the [day

Subbor alleges the Demonstration Plant was in “demonstration mode’, o

operating on a continuing basis, Subhor had over 150 days accepted delive

approximately 2,670 tonnes of MSW, which amount constituted just over ?04&5 of

all the MSW that Subbor ever recelved at the Site.

1101  The Cily also takes exception to Subbor's position that pursuamL to

Article 1(2), the Demonstration Plant is not engaged for purposes of Ariicle

i.¢., accepting MSW Fe‘edstnck,‘ unless and until the structures and related
equipment for Subbor's facility are “deemed” appropriate and supplied by i:the
Gompany [Subbor] to demonsirate thelr Subbor Technology.” In this regard|ithe
City's position is that such a c:on_struction would effectively nullify the trigga:‘ring

event concept contemplated in Article 4(1). In effect, such a gonstruction Wf§U|d

create a wholly subjective criterion for establishing the incidence of the trigg

event.

[111] The difficulty in establishing such a subjective criterion is highlighted by
the absence of any form of communication, written oF otherwizse, by Subbu;r in

support of its position that the “deeming” of the Demonstration Plant under Article

ty of

.
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1{2) took place on October 30™, 2001, being Subbor's position as to the effed!

start date of the second three-year petiod.

[112] In sum, Subbor's theory as to the “deeming” of the Demonstration Pliant'

for purposes of engaging the triggering event in Article 4.1 is not tenable ar
rejest the same. However, this rejection does not dispose of the questiony

whether the delivery to, and “acceptance” by, Subbor's “Demonstration Plant]

MSW Feedstock of 30.79 tonnes on January 28, 2000 constituted the friggef

event. At this stage, the focus must be on the basic principles engaged in the

interpretation of contracts.

[113]  Both parties refer to the following principle In Venture Capital U.3.

fne. v. Yorkton Securities Inc. (1895) 75 O.R. (3d) 325 (OCAY):

The cardinal rule of contract interpretation “ig that the court should give effect to the
intention of the parties as expressed in their written agreemsnt’, and where the imtention
of the parties *is plainly expressed in the language of the agreement, the court should not
stray beyond the four corners of the agreement"; KPMG Inc. v. Canadian Imperigl Bank
of Commerpe [1998] O.J. No. 4746 (C.A), at para. 5, leave to appeal refused...Indian
Molybdenum Ltd. v. R, [1851] (3d} n.L.R. 497 (3.C.C.) at p. 502 Eli Lty and Co. w.
Novopharm Lid. [1998] 2 5.C.R. 128, at p. 166-168.

[114] Subbor submits that the above principle may be departed from by

courts if its -application in the circumstances of the case would result i
commercial absurdity. Subbor contends that in the event of an interpretal
resulting i a commercial absurdity, the court can go beyond the words use%

the contract and ook at the surrounding circumstances and the course;

——
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dealings between the parties to see what the parties intended. In supporﬁéf of
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these propositions, Subbor refers to G.H.L. Fridman, the Law of Contrac::i

Canada, 41 Edition, 1999 at pages 477-478 [5" edition, p. 455]. The aljbve

reference in Fridman, following the words "comimercial absurdity”, is as follows:

In such a situation, there is a patent ambiguity and the court can go beyond the words
and look at the sutrounding circumstances and the course of dealing between the pariies,
if any, to see what the parties infended (My amphasis).

[115] ©On my reading of the full extract, it appears the author intended {fhe
waords “commercial absurdity” as having the effect of creating a patent ambigH‘ityn
On my view of the evidence, there is no patent ambiguity in the subject wordg in

Aicle 4(1) of the '08 Agreement. In a similar vein, the delivery of dnd

acceptance by Subbor of MW Feedsiock for its Demonstration Plant, e

. referring back to the definition of Demonstration Plant in Article 1(2), is ot lim

or more specifically defined so as 1o exempt the delivery and acceptance of
MSW Feedstock solely for purpose of operating the Demonstration Plant ag

unitary whole. . e

[116]  Subbor further submits that the delivery and acceptance on Januz“gry

ogth 2000 of 30.79 tonnes of MSW Feedstock occurred at a ime when it v

commissioning only the Front End of ite Demonstration Plant. However,
position is at odds with representations made by Subbor to municipal authoriffes
as well as trade journals/magazines that its Demonstration Plant was opera g

|
as of January 2000, namely, that it had commenced operations In January 20p0
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and that MSW was to be received In carly 2000 with commissioning bej?,ng

completed by Spring of 2000.

[117] Having regard to these representations and the fact of the delivery Jiv;\nr:l
i

acceptance of MSW Feedstock on January ogh 2003, Subbor's theory thafthe

=
Y

offective start date of the second three-year period was November 6", 200
not tenable in terms of the evidentiary record. Records reflecting deliverigs of

MSW Feedstock to Subbor indicate that no MSW was accepted by Subbog on

| . J—

November 5, 6, or 7, 2001. In such event, the basic triggering event set o*.-t in
Article 4(1) of the 98 Agreement could not have been engaged on any of tH\( se

dates.

[118] Subbor's final position with respect to January 28, 2000 not being Ethe

affective start date for the second three-year period I8 that the prowsnorf in
Article 16 of the 98 Agreement relating to force majeure events were enggge

and effectively extended the first three-year peried of the '88 Agreement andfthus

Ry
L

the start date of the second thres-year period. Even it it Is a tenable propa*sltlon
that the techrological problems and difficulties (which will be described in cll%tall
hereafter) were “...causes beyond the reasonable control of the Comp?any
[Subborl...", the City. subtmiis ‘the provisions in Article 16 geveming-:_ the

apblication of the pringiple of force majeure suspend the obligations impose 4 on

the parties.
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[119]  The City refers to the text of Article 16 as follows:

This Agreement and Leass [the "9 Agreement] shall remain In sull force and effect during
any suspension of any of the Company's {Subbor's] or the City's cbligations of thiz
seation ...

[120f The City contends that in light of these unequivocal terms, |[the

engagement of Article 16 of the '98 Agreement cannot in law exiend the terr;ji of

the first three-year period under the ‘R Agreement.

[121] | agree. In sum, there is no hasis, either in law or on the eviden'iiiary

record, to depari frotn an interpretation of the ordinary and literal mearning o-‘ith.e

words “Demonstration Plant accept MSW Feedstock within the first three yeas of

——————

[the '98 Agreement]”. | accordingly conclude that January 28, 2000 was the [art

date for the second three-year period pursuant to Article 4 of the 08 Agreemaent.

Mow _much_time was required for gompletion of Subber's demonstration
project? ?

[M22]  As the start date for the second three-year period pursuant to Artifle 4
of the '08 Agreement was January 28, 2000, the expiry date was Januarg,‘ré. 28,
o003, It is not in dispule that Subbor's demonstration project had not ﬁeen
completed at that date, and accordingly the inquiry must then focus off the

amount of time required for its completion.
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[123] As indicated in the Introduction, any d

encountered in ihe Subbor technology and Demgpnstration Plant are not to!

construed as findings or conclusions as to |

technology.

[124]  The salient lssue in this aspect of the ¢

he ultimate viahbility of

encountered In the technology and the Demonstrejticon Plant were of such na

and magnitude as fo require more time to rectify than would have been availaple

under either of the expiry dates for the '98 Agreem

i the case of the City, January 28", 2003, and in the case of Subbor, Octo ber

301 2004.

[125] A veritable Niagara of expert avidence d

application in the Demonstration Plant has been afiduced by both parties. Thiere

was particularly detalled examination and analysis of the various problems

arose in the sourse of the demonstration project.

[126]

outline as to the working concept of the Subbor tec

1271 The experts for both parties were agree

aubbor technology as a process for MSW management was the use of a t}‘kma

stage anaerobic dig‘estion of feedstock with irﬁte

Anaerobic digestion is a biological process whid

To facilitate the examination and analysis of the problems, a hiief

hnology is appropriate.

scussion as to the probl%jfns
b

ase is whether the difficulf

ent alleged by the parties, i

n Subbor's technology andyits

d that the novel aspect of the

rmediate steam explosipn.

h utilizes bacteria in ordef

hat

that
3

i

to

=
E]
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break down organic matter in the absence O

performed in & closed vessel. Alth

MSW management.

[128] There is no dispute that a reliable ;

treatment unit (HTU)
essence, the Demonstration Plant for purpose
demonstration had as its key element the HTU al
operate regularly, reliably and for extended perid
The record shows that although Subbor accepied
"MSW on January 28, 2000, there were signifig
and operation of the HTU; the initial testing of th

not begin until February 2002.

(129]  This fact flies in the face of the testin

project managef, that - he *“deemed” the Dem
existence on or apout October a0™ 2001, It st

Demonstration Plant had been “dqeamed” into

months before an sssential and Integral compon

i.e., the HTU, had begun initial testing, let alone

operations as part of the whole system comprisin

ough steam ex

was essential for the succes

and  properly

lds of time without intefrup

hnstration Plant to come

ent of the Demoenstration R

regular, reliable and contin

{ oxygen, the process be

plosicn is a known technolg

existence approximately 1

»

it had never previously been used in conjunction with anaerobic digestion

functioning I
s of the Subbor technologyy

of establishing a succes

ki

4 the HTU had to be showih

P
Wl

T ——

the delivery of 30.79 tonns!

ant delays in the develop W

= HTU as a steam explodef

hony of Mr. Larmour, Subl

nins credulity to accepi thaW%fthe

finto

ng

i

for

eat
In

isful

h to

ion.

or'S

|
&ous

g the Demonstration Plant. |

ree

fant,




[130]  Although Subbor's opef
establish numerous runs, i.6., Ope
December 2002, these records res

and continuous operation for the

2691 p. 2; 2700 p. 2; 2706 p. 2 2708 pp. 3-4; 27(

and p. 21; 2713, p- 2 and 2719, p,

[137]

proceeded to design, construct ar

the new HTU for a three day period in July 2003

establishing a regular, reliable and

[132] in the end, Subbor's Proi

technical expert: (Mr. Campbell) o

Mr. Campbell made notes which

the HTU system in place mi

expectations. These notes are reproduced in part

HTU — Nothing since HTUJ
still zome pluggage — probl
il neads some modificatio

-« = = %

alternatives

e e ——

[133]  The HTU component of

and crucial element in the whole system, was nol

real significant g

HTU: see Exhib

In the aftermath of the ahove problems

are telling in te

ght never fun

ms in strainer
ns — probably three t
it not suceessful go o a batch systerm —

- 40 -

ations records

ratibn, of the H’

4,

d install a "new

rU from January 2002 throl
roblems in achieving a reli
it 1. Vol. 41, Tabs 2574, g}
9, p. 1; 2710, p. 18 2711 ¢
5 with the initial HTU, Subipor

of

' HTU: however, the testing

of

did not rasolve the problery

continuous op

ect Manager (

these issues in

ly 03 .

probably

[My en

the Demonstra

}:tion according to Subk

:L six months to prove it

rational run.

r. Larmour) met with Subbor's
1l

June of 2005. At the meeiing,

rms of Subbor's concerns hat

br's

below:

worked

three months to parfect of other

nphasis], Exhibit 20, pp. 2 and 3.

ion Plant, though the essehtial

the only system or compo

nent
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in the Demonstration Plant that presented problef

MSW feed preparation system, presented ongo

ms. T'he “Front End’, i.e.,

ing problems of a signifi .nt

“nature in relation to some articles in the MSW Feedstock such as plastics liwt

being recoverable as recyclable material and in

pluggages in the system.

[134] The significant part of this and other

components of the Demonstration Plant, (name
pump and extraction componenis, the “Back E
recovery component) are reflected in the fact that

of a sufficient capacity to mest a processing stanc

.on-an-annual-basis. - Te achleve this performance,

(Mr. Burrowes) indicated in reference 1o the Frg

Plant, that Subbor would have to achieve a rate of 7.5 tonnes per hour throuj
the Eront End components on a daily operating basis of 16 hours, or 3.8 tony]

per hour on a daily operating basis of 24 hours|

Report, p.2, Table 1.

[135]  Subbor's records show that in 2002 th}e average hourly rate for |

Front End component was 2.6 tonnes per hour: H

20.

dxhibit 1, Vol. 42, Tab 27180p.

fact causing malfunctions

difficuities in the non-H]

ly, the primary digester il

nd" components and ene
its operation runs were N
lard of 25,000 tonnes of MJ
standard, the plaintiii’s exy

mt End of tHe Demonstrm'_:‘_'

by

See Exhibit 19A, Burrowes
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avidence of the expérts for both the City and Subbor on these issues. | ac(%ept
the evidence of the City’s experts over the evidence of the expert for Subbor, J%s/!r .

Campbell, for the reason that a substantial part of Mr. Campbell's opinions &r\d

conel

-472 -

At this point, | address the issu¢ of the weight to be accorded

T

usions are based on .information supplied to him by the Project Manager,

Mr. Larmour. Mr, Campbell's opinions founded on this basis in most instanges

do not rely on his independent assessment of many of the records Subbor F%;ad
compiled on various issues. In that regard, the position of the City's expertﬁfon
these issues are backed up by Subbor's experience reflected in its Eecords.-.l{_as
opposed to the representations that EP had been making *Fc:»r-r.wurpus«::ﬁuI of

obtaining its tax savings and credit objectives. i

[137]

in seeking funding in July of 2002. The representations include, among of.her

things, the following statements:

[138]

achieved continuous operation of the plant but rather of individual units only, @and
. -~ )
the demonstration project had not reached the point where significant'amourtts of

waste were belng processed. On the crucial aspect of continuous operalion,

These representaﬂons were made by Subbor to TPC as well as to FCM

" “pland comimissioning 1§ complete”; ...“operations of all aspects of the .plant have been
completed”; ' weoptinuous  operstion of the plant has been achleved and final
adjustments. . initiated to obtain optimized steady state uperational data for mixed MSW".

Exhibit 1, Vol. 19, Tah 1408, p. 132,

Subbor's witness, Mr. Holbeln, acknowledged that Subbor hadjinot

fhe
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Subbor In its letter to the City dated May 10, 2002 Subbor made the follow

statement;

Cur [Subbot] demonstration of the technology is proceeding well at this ’stage and we are
now obtaining results from continuous full processing of MEW: Exhibit 41, Vol. 17, Tab
1261.

[13¢] In cross-examination &s to his use of the.word “continuous” in this lefier,

ng

T
T

Mr. Holbein said that the word “continuous™ did not mean everyday, but refefred

only to availability over a period of time. He also accepted in cross-examin

that it would be possible to describe Subbor's operation runs, of equipmen

being “sporadic’. He further asserted that the words “full processing” in his Ief

i

-'p”lon

meant aspects of full processing. | dismiss his testimony as an exempldy of

semantic subterfuge:  Subbor's evidence through this witness on

Demonstration Plant being in a continuous operation state at the material time i

of no welght.

[140] In the result, | conclude that the various components and systems injthe

Demonstration Plant during the material ime never operated as an integrated

whole on a regular, refiable and continuous basis sufficient io meet

performance standard of 25,000 tonnes on an annual basis.

[141]  The question which now presents is: how much time would be requ-]n"ed

to complete the demonstration project?

-fhe_




1441 The_City submits that quite apart from an alleged disparlty I jthe

" on the time estimates supplied to him by Mr. Larmour at their meeting on Jurr-@ 1,

- 44-

[142] The City's experts, Massrs Anderson and Burrowes, opined that Sut&f}w
would require a further peried of approximately three years, i.e., 34‘ to 40 mon:i;)s,
to perfect the components/equipment  of the Demonstration Plant ang a
demonstration period for an. additional period of 12 months. These expéf.:rts
ppined that a demonstration period of 12 months would be necessary to satéfy
municipalities and any other risk-averse prospective cﬁstcmers that the requigite
quality‘ and performance standards were achievable on a regular, reliable génd

continuous operation at the Demonstration Plant.

[143] Subber's expert, Mr. Campbell, opined that the necessary remeasiial
work for the Demonstration Plant could be completed and a demonstration pg jod

of 12 months could be obtained within 19 months.

credentials of its experts vis-a-vis those of Subbor's expert, the opinions ofjthe
City's experts should be accepted over the opinions of the Subbor expert, for ihe

following reasons.

[145)  First, Mr, Campbell has not exercised the independence expected gtan

expert witness, pointing out that in terms of time estimates, he has relied wiolly

2005.
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[146] Second, M. Campbell has hased his opinion oOn unrealistic

assumptions such as @ 24 houts/7 days operating scenario {24/T) and that

particular assumption is contrary to the reality inasmuch as the past experie%,-'

from Subbor's records indicates that Subbor's components equipment souldnot

handle'such a level of service. In addition, the City's tip floor is used by the|City

as well as SuBbor and thus not available 24/7, and finally that all the equiprwent

was on the Siie and operaﬁonal as of March 2003, contrary to the facts as

established in Subbor's records.

(147]  Third, Mr. Campbell assumed all the new equipment in “the

Demonstration Plant and any hecessary retrofits of existing squipment itk the

Demdnstration Plant would work without difficutty.

(148] The City's experts opined that on the historical experience Yespé

the various components, it would not be realistic to assume the new equil

and retrofits would work without any difficulties and that such difficulties

impact on the required time frame.

[149] Mr Campbell also assumes the MOE had approved Subbor’s |

the City's compost facility for purposes of its peat-product festing. The
axperts point out that as of the date Subbor left the Site, there were No apf

by MOE In this raegard.

\'_Nould
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[150] The City submits that in addition to adopting, without independ]‘;nt

verification, information supplied to him by Mr. Larmour, Mr. Camphell failed)

and accordingly, his reliabllity s an expert witness. in a similar veln, the Qi
refers to Mr. Campbell’s omission of a step described in Subbor's Commissio |

Manual. This step, described as “verification of the workings of the process’)|

addressed by the City's expert, Mr. Burrowes, in his Supplementary Report]
requiring an additional time period of about six months: Exhibit 198, Burm\:}wf

Supplementary Report, p.2, para. 3.

[151] In the circumstances, | accept the evidence of the City's experts ar

reject the evidence of Subbors experts, Accordingly, | conclude that

additional time required for completion of the Demonstration project would

between 34 and 40 months and not 19 months as contended for by Subbor.

the result, the lease agreement having expired on January 28, 2003; even takyﬁg

the lower range of the City's estimate of the required time for Subbor to compl‘ﬁte

the demonstration project, i.e. 34 months, | conclude the completion of Subbg

demonstration project could not have been achieved on or before the expiry d%{e.

':jn

be

r's
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Whether City breached any of its ohligations ¢n the
‘08 Agreement

IS

—I
— o i

[(1562] As stated above, the position of Subbor in relation to this questiol
that the City breached the '98 Agreement: (a) by imposing development chatfies
or fees on Subbor; (b) by denying Subbor access to the City's facility on diﬁe"ént
occasions: and (¢) by falling to deliver various reports and data in the Cj 'S
possession or control. Subbor further alleges that the City generally faileF; to
discharge its contractual obligation of best efforts in cooperating with Subbgr in

the demonstration of its technology.

Development gharges
[153] | furn to the issue of the City's alleged breach arising from- its requ‘iFihg

from Subbor payment of development charges.

[154] Subhor contends that it had no obligation to pay development chdtﬁges
under either the '98 Agreement, the City's development charge by-law (D.C -:.Esy-
law) enacted pursuant 10 the Development Charges Act (1997), S.0. 199'?{; és
amended (the D.C. Act), of the D.C, Act itself. The '98 Agreement prc\}idﬁ;é in
Art. 5(1)(p) for one of Subbor's responsibilities as follows: | |

Art. 6(1)

{p) Ensure that the Company's [Subbor] complies with all federal, prownmal and |
municipal taws including, but not [imited to, zoning environmental, emissions, noise, [

labour &te. i1
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[155] The D.C. Act s, self-avidently, a provincial law and the D.C. By-L5

also self-evidently, is a municipal law. However, Subbor's argument is thatﬁhe

D.C. B},f—iaw does not apply to lands owned by the City that are used
purposes of “the municipality or a local board thereof’. In this regard Sub

refers to s, 3.3(a) of the D.C. By-law which provides:

5.33
This by-law shall not apply to lands that are owned by and used for the purposes cft

{a) the mun'icipality of [ocal board thereof.

[1 '56]’ In support of this argument, Subbor contends that City's involvement

its demonstration project was of such a nature as to constitute the lands relatﬂ’hg

to its demonstration project within the meaning of the phrase “lands...used

municipel purposes of the municipality ...".

=W,

for
t

f%mr

=

for

[157] In responsg, the City submits that as the '98 Agreement did not req

Subbor to process a specified amount of the City’'s MSW and that Subbor in féimt

did process MSW from other sources including other municipalities, iff)e

o

Demonsiration Plant on the lands was built to serve the purposes of Subbor

demonsiration of its technology and not any purpose of the City.

[158] Even if there was a benefit to the City in the use of its lands

purposes of Subbor’'s demonstration of its technology, 1 reject the proposition that

such a benefit constiutes a “purpose of the municipality” within subsecti;

ire

b

I
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3.3(a). The primary or predominant purpose of Subbor’s Demanstratioﬁ Plantjon

the Cify’s lands was to demonstrate the viability of its technology on & full-se

rather than a lab-scale, basis. i

[159] Subbor further contends that the D.C. Act exempts it from pa},‘;;ﬁhg

development charges. (In the eventi, Subbor paid under protest approximag

$45,000 in development charges.) In this regard, Subbor relies on s, 2(4) of

D.C. Act, as follows: i '

S. 2(4)

'A development charge by-law may not impose development charges to pay for increased I

capital costs required because of increased needs for any of the following:

5. The provisions of waste management services.

(160] The Clty submits the above section does not apply since the Cily
imposition of development charges pursuant to the D.C. By-law was not for ¢g

being Incurred by the City providing for waste management services. The (

acknowledges that & municipality may not levy development charges

increased capital costs it incurs pursuant to a D.C. By-law in relation to increask
waste management services, but that prohibition does not apply to Subbor as-‘a}

non-municipal entity. | accept the City's argument and conclude Subbor is ﬁot

axempted under the D.C. Act from paying the subject development charges.

.S'D .
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Third Party MSW tipping fees

{161] | tum now to Subbor's allegation that the Clty is in breach of thelf

Agrsement by requiring Subbor to pay what are known as tipping fees in resﬁ,

of third party MSW.

[162] The tipping fees in issue were levied in relation to MSW received frp
third parties or other municipalities, Subbor submits that (a) the '98 Agreen",,i
did not provide for the City charging it third pary tipping fees; (b)

particularized “no cost” provigions (Article 30) of the *98 Agreement should]|

construed as to mean no Increased cost to the City; and (c) the City has

dot

established to Subbor's satisfaction that the Gty incurred any increased cakts

arising out of the third party tipping fees levied against Subbor.

[163] The City responds by indicating that the absence of a spe

contractual provision conceming third party tipping fees does not affect

proper interpretation of the no costs provisions in Article 30 of the '98 Agreem :

Article 30 provides as follows:

Art. 30 INTENTION OF THE PARTIES

For greater clarity and notwithstanding any ofher provisions in this Agreement and Lease,
the parties acknowledge and agree that it Is the intention and agresment of the parties
that the City shall be responsible for no costs whatsoever related to, arising from or in
conhection with, either directly or .indirectly, this Agreement and -Lease or the
Demonstration Plant.
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[164] Subbor now seeks to nullify the unequivecal language of the no cg

i

provisions in Article 30 by claitning the true intent of the parties was to relieve

City of any “incremental” costs, rather than any costs.

[165] " The evidence indicates that in the autumn of 2000 through ‘Januarﬁ;E
2001, numerous discussion and neéntiations took place between the partieg:
the costs to be incurred in handling third party MGW. The evidence &
establishes that there was a reduction of the tipping fees that had previo \
been set by City council for processing third party MSW. Subbor reiterateq '
position that any charge for third party MSW tipping fee was in breach of
City's obligation, taking_the position that the reference to no cosis in Ariclg|:

meant no net costs to the City. ' ]|

[166]  The City responds that such interpretation constitutes an amendmen

the provisions of Article 30 of the Agreement and that a reasonable construglion

of the words used, having regard to the '98 Agreement as a whole in

circumstances, cannot support such interpretation,

[187] | agree. In the absence of Subbor's position 'ba‘mg & reasonziﬁ)le
interpretation of the provisions of Article 30, Subbor's position constitutes a
'purported amendment of the 08 Agreement as it relates to Article 30. In It
absence of a written amendment, as required by Article 22 of the '98 Agreemg

there is no basis for the position being puf forward by Subbor as to the c'-f;

|
sts

Ehe

o
S,

:Elhe

:
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provisions in Article 30 being no net costs to the City. | accordingly reject)

allegation that the City was in breach of the '88 Agreement respecting the lev

of third party MSW tipping fees payable fo Subbor.

Synchronization issues, Guelph Hydro

—

[168] | deal now with the problems of synchronization of Subbor's elects

generation with Guelph Hydro's power grid.

[169]  Subbor's position that the City is in breach of the '98 Agreement arig
out of It actions and conduct which allegedly hindered and delayed Subb

attempts o synchronize its électricity generators to the power grid of Gu“ '

Hydro.

[170] This position arises from the negotiations hetween Sub

representatives and representatives of Guelph Hydro in relation to an agreerg

k
providing for the interface between the praposed generating system of Sulz‘l‘bor

and the sale to Guelph Hydro of any electricity génerated. In essence, Sul§|

claims that the City's representatives influenced the decision-making of ||t

responsible officials. of Guelph Hydro in-Subbor's aftempts 10 arrive cfl

" functioning Dpératimnal agreement with Guelph Hydro.
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[171]  In its submissions, Subbor makes much of the provision in the df
operations agreement for what were described as synchronization fe

contending that the provision for synchronization fees was a direct result of

overriding influence of the City in the decision-making of Guelph Hydro.

[172]  In this regard, the evidence of A. Stokman, the then Vice—PresidenEj%

Engineering and Operations for Guelph Hydro, is instructive.

[173]  Mr. Stokman testified, among other things, that he supplied a df
operations agreement with Subbor to the City staff for information purposes)

the basis that the proposed connection to Guelph Hydro's power grid would hg

been made through the City's Wet/Dry facility at the Site. He affirmed and wg

unshaken in his testimony that;

(a) City staff gave no direction to Guelph Hydro concarning the
content of the draft operations agreement;

(b)  Guelph Hydro neither required nor obtained the consent or

approval of the City before arriving at a final version of the
operations agreement with Subbor.

[174] It was suggested to him that a representative of Subbor (Mr. G. VQ

was told by the then President of Guelph Hydro, (Mr. J. MacKenzle) that Guel[ikph

of Subbor to the Guelph Hydro Power grid unless it got the "green light” from [

City's representative, Ms. J, Laird. Mr. Stokiman was present at the meetin
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which the purported comments by J. MacKenzie to G. Vogt were made. [n|;

cross-examination, Mr. Stokman addressed that issue in the following terms : |

I

Q. ..You will agree that if the City wasn't giving the green light to allow the
connection to be made then you, Guelph Hydro, would have to abide by the |{:
City's direction, right? 4y

A The City never — they didn't give any kind of light. They weren't involved, If we
wanted to synchronize before or after, If the operating agreement was signed two
or three weeks before that, the City is not involved In that process. We — the City
was depending on Guelph Hydro to ensure that there were appropriate relays,
that protection and zontrol was there and that there was a third party checking |
the relay settings. The City expected that U would do its job, and they never — il
they were never involved in giving us a green light or a red light or an crange
light. They didn't tell us when o stop of when to start. [Emphasis added.]

Q. All right. But &s you say they were relying on Guelph Hydro fo protect its [
interests, right? ;

A ‘That's right. And we were protecting, we were protecting our interests and the
flow of power with an operating agreement. : 1

M75] | reject the evidence of Mr, G, Vogt; unlike Mr. Stokman, he madeJ‘-

e
-

contemporanecus hotes of the meeting. _ It is difficult to fathom why Mr. G. Vo

o

a business executive of some experience, would not have noted the purpor

ey g

. cornments by Mr. MacKenzle, In light of the difficullies Subbor was facing at ﬂ]16-

fime,

[176] I accept the evidence of Mr. Stokman on this point:

contemporaneous notes of the meeting in guestion are of telling weight, in 1.5{

there was no reference therein to any of the purported comments by |r.

MacKenzie.
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[177]  In sum, the avidence respecting the alleged intermeddling by the
in relation to the power grid connection issues between Subbor and Gud
Hydro fails to establish any breach of the City's obligations under the

Agreement.

February 2002 “dumplock” 1

[178] | now turn to Subbor's contention that the Gity’s imposition of a dufmp-

lock (denial of access by Subbor to the tipping floor) in February 2002 constit

“a breach of the '98 Agreement.

(1791 The position of Subbor is that the City's action in imposing the du
lock was without either notice or justification, and the City ought to have awa
ihe outcome or resulis of the facilitaled negotiations the parties had previok

agreed to.

[180]) The response of the City on this point can be simply stated. Subbor §

declined to make payment on account of invoices rendered to it by the City u
the’'98 Agreement for hydro consumption fees, ground lease payments and t
~ party MSW tipping fees on a continuing basis throughout 2001. As of Febr
2002, the unpaid invoices totalled $22,885.50, consisting of $1T,400.00§f
outstanding ground lease payments (as far back as November, 1999)

$5,485.50 for third-party MSW tipping fees (as far back as November, 2000).33:
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"the aliegation that the dump-lock was imposed without notice, the evidgy
discloses two notices of warning, by letters issued in May and July of 2001 by
City, that it would take action with respect to unpaid amounts and that the du

lack procedure had been the established remedy for dealing with un|'E

accounts for services rendered by the City in relation to its Wel/Dry facility.

[181] Although Subbor paid $22,885.50 on February 28, 2002 to the facilit]
(the coordinator of the faciiitated discussions) for redelivery to the City, Subk

nonetheless contends the matter of the unpaid invoices should have awaited‘:%'

outcome of the facilitated negotiations.

[182] | reject this contention as being without merit. The City had mad-;;
clear in’ the facilitated discussions that any possible new agreement did ¥

release or discharge Subbor from any obligations to the City that it incurred injt

operation of the '98 Agreement.

[183]  In sum, there'is no evidence of any breach by the City of its obligatil

under the '98 Agreement in relation to this complaint by Subbor.

[184] 1 turn now to Subbor's allegations of breach by the City relating to-',

the Ciiy’s denial of access by Subbor to its composting facility, and (k) the C

withholding of technical reports obtained by the City dealing with air managem

issUes,
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Access to City's composting facility
[185] | will deal first with the denial of access by Subbor to the G

composting facility.

[186]  The circumstances under which Subbor was prevented from obtai

access to the City's compost facllity arise out of Subbor's failure to comply

its obligations under the '98 Agreement in obtaining the necessary appro
from the M.Q.E. to introduce its peat-like product into the Gity's compos.;_
facility. The approvals in question included any necessary amendmerits to|)
City's G of A-Air Issued by the M.O.E. that would have been necessitated
Subbor's proposal for processing its peat-like product: see Article 5(1)(d)(p;

Article 7(2) and Article 8, of the '98 Agreement.

[187) It is not open te Subbor now to contend that it was the actions of_'

City which denled it access to the City's compost facility. An exchangﬁg

correspondence between the M.O.E, and Subbor in May of 1999 establishes ¢

the M.O.E. branch in question indicated, and Subbor expressly recognized,

the transfer of Subbor's peat-ike product into the City's composting facllity ¢g
require an amendment to the City's C. of A-Alr, This' correspondence establisﬁ:
that Subbor gave an undertaking it would proceed with the appropr';
investigations and analysis or any changes that might arise out of its propo

disposition of its peat-iike products through the City’s composting facility. In|f
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amendment to the Gity's G. of A. for Subbor's purposes cannot be atiributed

any act or omission on the part of the City.

Technical reports and air management issues

[188] | now turn to Subbor's allegations the City wilfully withheld rele\:E.,

technical reports and data pertaining to the City's air handling system, wi a
view to not making adequate disclosure of any ;:{roblems with the bio fi
components of the Clty's air management systems that existed before Sublb

construction of its facility at the Site.

[189] In response, the City sets out the chronolegy of iis disclosure of [

technical reporis, as follows:

(1)  April 8, 1899; Subbor receives and mekes a copy of a
December 1998 report which, among other things, states that
“the current facility does not have spare bio filter capacity™
(Exhibit 1, Vol. 30, Tab 2179);

(2) April 9, 1899; Subbor receives two (RW.D.L) reports dated |
_September, 28, 1906.and May 30, 1997, respeciively:. (Exhibit -4
1, Vol. 30, Tabs 2164 and 2170);

(3) Aprl 27, 1999; the City (per Ms. Laird) writes to Subbor
‘advising that the City's air management system, including the
bio filters, is operating at capacity (Exhibit 1, Vol. 5, Tab 148);

(4) March 5, 2001; the City (per Mr. Arndt) informs Subbor at a
meeting cn November 30, 2000 that R.W.D.I. (the City's
retained consultant) had Indicated that the confirmation of air
volume being acceptable to bio filter capacity was In no way
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an indicator that such bio filters could properly filter odours
produced by Subbor and that if Subbor's air product caused
problems with the bio-filters, then Subbor would be required to
resolve those problems.

(5) September 2001; the R.W.D.I. reporis described in Item 4,
ahove, were provided to Subbor without charge, The City had
previously asked Subbor to share in the cost of those reports,
totalling approximately $13,000.00 on the basis the reporis
dealt with the effect of Subbor's operations on the City’s air
management system and that the '88 Agreement provided that
Subbor's demonstration project was to be at no cost to the.
City. In the face of Subbor's refusal to share the costs, the
City resiled from its position and supplied the reporis oh a free
or without charge basis,

{6) July 19, 2002; the City provided three further reports to
Subbor ameng which was an additional report from R.W.D.I.
dated February 18, 2002. However, this report was of little .
consequence inasmuch as the M.O.E. order that had been
outstanding against Subbor as of February 18, 2002 was
revoked on or about February 21, 2002.

[190] | conclude from the above evidence that the City did not wilf
withhold relevant technical reports or data from Subbor in relation to the City's.ai
management system and its capacity. Any necessary or appropriate informai’f,

required for Subbor fo deal With the impact of its operations on the City's

management systems was available to Subbor on a timely basis.
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Obstruclion/delaying the peat testing profocol/agreement

[1911 I tum next to the allegation tha the City acted in breach off|i

obligations under the '88 Agreement by hindering and delaying |!
implementation of the peat testing protocol designed o enable Subbor to prog

its peat-like product through the City's composting facility.

[192] Rriefly, the chronology for the protocol and the operating agreemen

the peat test is as follows:

(1)  Subbor delivered its Iinitial draft of the protocol on or about July
12, 2002;

(2) The M.O.E. in response notified Subbor and the City of ltS
requirements on or about August 21, 2002;

(3) The preliminary draft of the operating agreement was
delivered on or about September 24, 2002;

(4) The final draft of the protocol and operating agreement were
completed and delivered to M.O.E. on or about November 7,
2002.

[193] The difficutiy between the parties arose in Octobet 2002 and related

costs associated with the peat tests.

[194]  Subbor sought an estimate from the Clty relating to the peat test

costs, with a cap or maximum for the cosls. The City had concerns as to |

potential costs and did not wish to assume responsibility for costs of the peat §




|
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which it considered were the responsibility of Subbor, pursuant to thej’a8

Agreement. %

[195] In any event, the costs issues that arose in October, 2002
resolved and both the testing protocol and operating agreement for the test W

jointly submitted to M.O.E. on November 7, 2002.

[186]  In mid-December of 2002, Subbor {(per Mr. Holbein) informed the T
that the peat testing could not be completed before the end of January 2003,-'.
the termination date of January 28, 2003 as alleged by the City, and reques
an extension. Within three days of this request, the Gity (par Mr. Af
responded, informing Subbor that the City would not agree to an extension of
peat testing procedure ‘beyond the timeframe of the current parinenghi
egreement” and that “any continuation of peat festing would have tg _i
addressed in & new agreement between the City and Subbor™: (Exhibit 1, VoI:'
Tab 1666 pp. 2 and 3). This position was reiterated by the. City (per Ms. Li\

on or about January 5, 2003, and confirmed in writing on January 10, 2003.

11971  The evidencé does not establish that the City's acis or omiss
hindered or delayed Subbor's peat testing through the City's composting fag
Any delay in the processing of Subbor's proposed peat test aver the period i

July to December 2002 arose from the dealings betwsen Subbor and M.O.E.
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[198]  In sum, Subbor has failed fo establish that the City has breachg

specified obligations under the 98 Agreement.

The City's actions generally: bad faith?

[189]  However, this does not dispose of Subbor's allegation that the |

acted in bad faith with respect to its performance of its obligations under the

Agresment. The question here Is whether there was an implied duty of N

faith on the City In the performance of its contractual obligations.

[200] | note at the outset that as an overlay to its allegations of breach by

City of its specified obligations under the '98 Agreement, Subbor contends{

~ City has generally acted and conducted itself in bad faith in relation e

obligations under the '98 Agreement.

[201]  There is no express duty of performance In good faith on the City II'L

98 Agreement,

[202] - However, Article 3 of the Agreement, entitied “Subbor Demonstr-; i

Plant — Installation and Operation”, sets out the following terms:

Article 3 ]
(6) The City, on a best efforts hasls, shall sssist in the operation of the Demonstration |

Plant making available Wet-Dry Facility etaff as requested by the Company [Subbor] ...

(7) Ona best efforts basis, the City will provide to the Company [Subhor}, free of charge, .

any MSW Feedsfock from the Wet/Dry Facity which the City s unable to sell or profitably |
process. ..

fls
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(8) The City, on a besl efforts basis, will assist the Company [Sutibor] In marketing its
products such as soil enhancer and plastics ete. [Emphasis added].

[203]  Subbor has sonsistently throughout its submissions referred 1d|
breach by the City of its duty of good faith in perfarming the '98 Agreemen"
support of this position, Subbor describes various instances of the City's lag;

good faith, one example of which is the City allegedly failing to exercise its;,"

efforts in relation to its respensibilities under the '98 Agreement.

[204] In the absence of an express duty of good faith, the question is wh ;

there is an implied duty of good faith. This question leads to more fundam

questions such as the following: What constitutes good faith? s good faifh an

implied term of a contract or is merely an interpretive tool? How can the prine
of good'faith be reconciled with the inherently adversarial nature of contrf
(See Good 'Eaith in Contracts: A Continuing Evolution, F. Morrison & H. Afgyi

(2003) Annual Review of Civil Litigation 197, at p. 198.) In determining the

of & duty of good faith, the authors pose the following question:

Is the duty of good faith fposed by sourts as a matter of Jaw, despite the intentions of [|

the contracting parties, or is it an interpretive principle which helps to give effect io the
expectations of the partiss? (Above article, p. 201}

[208] Although there are conflicting decisions from the provincial -appg
courts, in Ontario the answer to the question appears to lum on the sul
matter of the contract. In Shefanu Inc. v. Print Three Franchising Corpdf

(2003), 84 O.R. (3d) 533 (0.C.A) the court dealt with a dispute betwe
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franchisor and franchisee. In that case, the court found & duty of good

existed at common law, but the basis for finding an independent or stancl—a[:

duty of good faith appeared to be the nature of the franchisor-franchig

relationship. Notwithstanding this apparent grounding of the decision, the o

concluded that a contracting party must exercise its discretion in a reasona
manner “under ordinary contract principles” (p. 563), and in the result, awar

damages in contract rather than a separate head of damages for breach

duty of good faith.

[206]  In Transsmerica Life Canada Inc. v. ING Canada Inc., (2003) 68 g

(3d) 457, (O.C.AA), the duestion arose in the context of alled

misrepresentations in a share purchase agreement. The court summarized

principles respecting the requirement of good faith in performing contracts in f

following terms:

...Canadian courls have not recognized a stand-alone duty of good faith that is
independert fram the terms expressed In a contract or from the objectives that emerga
from those provisions. The implication of a duty of good faith has not gone so far as lo
.create new, unbargained-for, rights and obligations. Nor has it been used io alter the
express terms of the contract reached by the parties. Rather, courts have implied a duty
of good faith with & view o securing the performance and enforcement of the coniract
made by the parties, or as it Is sometimes put, to ensure that parties do not act in a way
that eviscerates or defeats the objectives of the agreement thay have entered into: see
Gatx, supra; Gregnbtirg, supra; GGateway Reafly supra. p. 488, para 53.

1207]  Although the court in Transamerica noted that it was dealing with

issue in a pleadings motion rather than in a trial decision, 1 do not regard

distinction as altering the applicability of the enunciated principles 1o this case.|




[208]  Having regard to the subject matter of the '98 Agreement including}
relationship created between the parties and specifically the obligation on:

part of the City to use its best efforts relating fo certain obligations on the Cifi

duty of good faith can be implied “with a view to securing the performance

enforcement of the contract made by the parties or...to ensure the parties do|

act in a way that eviscerates or defeats the objeciives of the agreement 1y

have enterad into™.

[208] | now turn to an examination of Subbor's position.

210]  Subbor alleges that the City acted in bad faith i.e., failed to discharge:

implied duty to act in good faith, in the following matters:

(1) requiring the payment by Subbor of development charges;

(2)  requiring the payment by Subbor of third party MEW tipping
fees;

(3) by hindering or delaying Subbor’s connection of its electricity
generating system to the Guelph Hydro power grid;

(4) by imposing the February, 2002 dump-lock le., denying
Subbor access to the City's tip floor, in relation to Subbor's
unpaid invoices for tipping fees, ground rental charges and
other expenses that allegedly were Subbor's responsibility;

(5) by denying Subbor access to the City's compost facility and
delaying disclosure of technical reports with respect to air
management issues;

(6) by resoriing to the media o publicize the status of Subbor's
demonstration project, in response fo Subbor's  prior
presentation to the media with respect 1o the same,
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(7) by the City's letter dated May 9, 2002, seiting out information

on which City councl) had acted in confirming the terminaiion |
date of the 98 Agreament and;

(8) by the City's imposition in March, 2003 of a dump-lock in
response to  Subbor's refusal to proceed with
decommissioning of its facility on the Site, pursuant fo Article ||
15 of the '68 Agreement.

[211]  To succeed In establishing its allegations, Subbor must elicit evid
that the City “did not act in a way that eviscerates or defeats the objectives g
Agreement...”. The onus is on Subbor o satisfy the court that the City actedji
manner that “eviscerate[d] or defeatfed] the objectives of the agreement 3

have entered into.” (ref. Transamerica, above). -

[212]  Reference has been made above to many of the specific areas in w
Subbor has alleged breach by the City of obligations of the '98 Agreement)
that Subbor has failed to establish that such breaches occurred. As to thef
having breached its implied duty of good faith, Subbor has elicited no comp
evidence to establish that the City had acted in a way that “evisceratel
defeated” the objectives of the '98 Agreement. | find that delays ar &ny ¢
form of hindrance met by Subbor were occasioned by Subbers ac :
omissions: whether such acts or omissions related to dealings with thef!
directly, with the MOE directly or with the MOE and the City jointly, any delafis or

other hindrances did not have their genesis in any act of omission by the Gityjl
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[213] In the result, | conclude that there was no breach by the City G

implied duty of good faith in the performance of Its obligations under theT'E

Agreemertt.

DAMAGES: ASSESSMENT

[214] Notwithstanding the conclusion that the City was not in breach
obligations under the '88 Agreement, including any implied duty of good failfy |

the performance of its obligations, it is appropriate to assess Subbor's clairr';

[215] Subbor as plaintiff by counterclaim seeks damages of $32,409,26?E
plus an appropriate gross-up for taxes. However, in its written submissici;

Subbor has adjusted the total cost in its iedgers according to the following table:

Subbor's adjusied costs

{1) Total cost recorded to Subbor's ledgers 535,377.00

{2) Genco invoice " {$2,069,100,00)

(2) Lahoyr relations and consulting ($300,000.00)

{4} Double gounting of wages 5136,704.00

{8) Open balance carrection $37.303.00

(6) Managemsnt cost relating to lawsuit {$500,000.00)

(7) Revenues per Price Waterhouse, Cooper $96,448.00
and ELCG Reports .

(8) Equipment removed from site per Price ($153,000.00)
Waterhouse Cooper Repart

Total adjusted costs $32,158,819.00

(See Final Argument, Vol. 11, pp. 243-4, para.

798 -
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Notwithstanding the total adjusted costs have been reduced by $24g\,44;“
representing about % of 1% of the damages in the counterclaim, the assessiy

will use the counterclaim amount of $32,409,267.00 as the starting point.

216]  Before the above adjustment, the total costs recorded in its ledf

was $35,377,768.00. These ledgers have separate eniries for equipnil

demonstration project comprise the cost of labour of (a) certain employees o
who were employed on the Subbor project and (b) certain employees of Gé::
another wholly-owned subsidiary of EP, which contributed personne service:_, i

the construction phase of the Demonstration Plant.

© [217] Subbor characterizes these as reliance interest, rather f
expectation, damages, since the amount claimed is said ta represent the log
" incurred by Subbor Le., the expenses relating 1o its project that were thig

away or "wasted”.

(218]  Subbor submits that approximately $6.3 million dollars of the total f

was derived from a lpan to Subbor from TPC with the balance being funded

EP.
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[219] Subbor's position is that an arrangement had been made bet

Subbor and EP relating to the expenses of the demonstration project, 310"1&:1: the

following general terms:

(1) Al invoices lssued to Subbor in relation to costs of the (|
demanstration project were o be paid by EP on behalf of |

Subbor:

(2) EP's administrative services and personnel were available for ij

use by Subbor in the demonstration project;

(3) The salaties of all employees working on the demonstration

- project would be paid by EP, such costs being charged fo |

Subbor and booked on its expense ledgers;

(4) EP would use fax bensfits relating to the demonstration
project that could not be used by Subbor directly.

[220] subbor further contends that under the arrangements between EP

Subbor, EP’s payments relating to the demonstration project representedy

investment by EP in the demonstration project, the repayment of which woulgl

iade upon Subbor generating revenues to fund such repayment.

[221] In response to this position, the Gity submits the expenditures ma

relation to the development and operation of the Demonstration Plant

funded by EP and were not in law expenditures made by Subbor. Thej

contends that there is no credible evidence elicited by Subbor to establish

there has been either an equity investment or a debt investment by EP in Su

in relation to the development and operation of the demonstration project. ij




|

City contends that Subbor's position in this regard is flally contradicted by

cohtemporaneous financial statements and tax filings of both Subbor and EP';

N
5- al

1
|

September 30, 2000, and Septernber 30, 2001. In each of these statements, £
shows an Interest in a subsidiary (i.e. Subbor) of $100.00, reflecting a 1

ownership interest in Subbor. The City further points out that EP's finang
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statements for fiscal years ending 2002, 2003, and 2004, for EP makegno

_reference to any investment in Subbor.

[224] A further analysis of EP's financial statements for the fiscal years 1098
to 2004, inclusive, charactetize the expenses incurred by EP relating tojithe
demonstration project as “deferred development cost’, indicating this cost itelft is

an asset of EP and not Subbor.’

[225] An examination of Subbor's tax returns and the supporting fina ial

statements shows no support for the position that EP made an equity investrjjent

includes Subbor's balance sheets in each of the above fiscal years, showijjhe

value of assets as being $100.00 consistently throughout thé five year period.;

1226] As to any evidence to support the contention that the equity invest i" nt
was converted to a debt investment in or about the year 2003, the City referg to

EP's financial statements and Subbor's income tax retumns for the fiscal yegrs




[227] In the result, the financial statements and income tax retums for

EP and Subbor fly in the face of the testimony of the officers of EP and Supbor

2003 into a debt investment resulting in a form of demand loan payabig|

Subbor to EP.

[228] In these circurnstances, | reject the submissions of Subbor. 1 conc)

that Subbor has no expenditures in relation to the Demonstration Plant that

properly the subject of reliance interest damages in its counterclaim. | fur’;

conclude EP had title to and ownership (n the Demonstration Plant (as indick
in its audited financlal statements). (see asset entry described abovg
rdeferred development costs”). The fact of this ownership as well as EP ha

filed for tax benefits pertaining to the project (see 2001 SR&ED Tech

i
i

expenditures of EP on the Demonstration Plant.

[229]  Notwithstanding the above conclusion, If this court were to find at

subbor did incur losses that could proparly be the subject of a reliance intﬁ
i

damages claim, the City contends that there are significant adjustments El at

must be made to the damages claimed by Subbor.
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The City's comparative agsessment of adjusiments
[230] In the report (Ex. 26A-2) prepared by the City's expert, LECGI,E1

damages assessment, there is a summary of the losses relating to Subblr's |

reliance interest damages claim. The summary sets out in a tabular forma

miay be had (o those notes for greater particuianty if required).

[231] A perusal of the summary indicates that Subbor's damages ranges "a

over $1,000,000 to approximately $4,500,000.00 according to the il

Howaver, both damages amounts are acknowledged to be subject to any grdgs-

up for taxes on the award and any amounts attributable to overruns 2

inefficiencies alleged by LECG.

[232] | turn to the adjustment items shown on the summary
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application of the Subbor technology. Although acts of default were stipulat
the TPC loan agreement, it Is also acknowledged that TPC has not issuel
notice of any default nor has TPG demanded repayment. The City's positi:

that the TPC loan of $6,328,796.00 should be deducted in its entirety from |

damages claim on the basis of the indeterminate term of the loan and :

significant uncertainty that it will ever have to be repaid.

[234] Contrary to this position, Subbor's expert asserts that there should{]

no deduction of the lcan amount on the basis TPC would be entitled to dem«

However, Subbor acknowledges that there would be a tax benefify

$3,145,000.00 aceruing 10 EP if the full amount of the lvan were repaid.

[235]  As noted, the TPC loan agréement required repayment of the loan ]

of the gross operating revenues upon the commercial application of the Subl
technology. There is no evidence at the time of trial that the Subbor tec:hnol.y
had entered Into @ commercial application. For these reasons, 1 conclude]
probabllity of repayment by Subbor of the PG loan Is insufficient to jusk
inclusion of the TPC loan amount as a component of Subbor's damages cld

‘The TPC loan amount is therefore deducted from the damages claim.

[236] THe City further submits that an appropriate adjustment to Subbi

damages claims would be deducting the value of the retained technology.
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City's expert (Mr. Low) approached this aspect by using EP's 2004 tax re |
From this tax return, it appears that a further $8,000,000.00 investment i|

subbor's technology was being proposed. As there was no information ﬂ
IE'\

I

possible future profits for the technology on which a model could be constru

grounds it could recover.

[237]  Subbor's expert's approach was that any increase in the value of|
technalogy had been effectively eradicated as a result of Subbor having bk

unable to successfully complete the demonstration project, due (allegediy) to |
City's acts or omissions. In response, the City points out that Subbor H )
I

retained a HTU and, more significantly, the intellectual preperty arising fron)

development.

[238] | accept the evidence of the City's expert.

i

239]  Acocordingly, | conclude that there must be a further deduction from lq '

damages award to Subbor. 1 fix this deduction &t $6,000,000.00, being

minimum amount in the range set out by the City's expert.

12401 | furn now to the management labour cost issues.
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[242]  With respect to the first aspect, that Is, the deduction of $1,926,000]

the City's expert justifies the deduction of this amount on the following basis: |

() Salaries paid to the three EP executives are non-incremental
(i.e., these salaries constituted a fixed cost that would have
been paid regardless of the Subbor project; and '
(b)  No information was présented by EP or Subbor to show that
profits otherwise realizable were lost as a result of these
executives being engaged in Subbor's demonsiration preject
(see the City's Closing Argument, para. 371).
[243]  In respanse, Subbor's expert states there should be no deduction]
these salaries, elther in whole o i part. Subbors expert's position is that |
time the [three executives] spend on behalf of EP benefits [Subbot] at leasg
much as the cost spent on salaries’ see Exhibit 264, Price Waterhouse Cog)
Report para. 56. On this basis, Subbor's expert opines there should bé)

déducﬁon for the full armount of exaccutive salaries. In reply, the position -.uu

City is that no evidence has peen adduced by Subbor to show that
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Subbor matters.

[244]  As to the partial deductlon of executive salaries of $682,000.00,1

City's experis raionalize this amount as a deduction on the basis thatl]

" management labour costs actually incurred by EP. The City disagrees withi}
position of Subbor that a ‘reasonableness test” can be applied based onk
assumption thet Subbor's estimate of the time spent by the three executives)

Subbor matters was correct, L.e. 75% of their time.

reasonable expenditures based on estimates.

[246]  In light of the absence of documentary support for the amount of e

actually ‘spent by the three executives on Subbor matters, | gconclude the ¥

. deduction from Subbor's damages claim.

[247] | tumn now fo the value of the equipment Subbor removed from the S

The valuation by the City's expert for purposes of deduction from the damaf

claim is $295,000.00 whereas the valuation by Subbor is $153,000.00.
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basis that a schedule of equipment that Subbor removed was not completed '.

equipment removed accurately represents the benefit to EP. In this regard lthe

City poinis out that HTU component of the Demonstration Plant, which j
essential and of crucial importance to the Subbor technology, should have i

valued on the value-to-owner approach rather than a salvage value approach

[249] In light of this distinction, | accept the position of the City and rejec
position of Subbor; there will sccordingly be a deduction of $295,000.00 fro

damages claim.

[250] | now turn to the valuation of the removable, useable or salel
equipment on the Site. Qn this question, the City sets out a range for the cog

the equipment between $750,000.00 and $1,000,000.00.

| - [281] However, Subbar's expert makes no deduction for equipment aty
Site even if it were removable, useable or saleable, on the assumption ',
subbor would not be required to restore the Site to its original condition

I .

would it be entitled to claim any of the physical assets that remained on the _S e 1'f

it were compensated on a basis consistent with its claims.

[252] The City points out that the provisions of Article 15(2)(b) of theﬂ

Agreement confer upon Subbor the right to remove all Demonstration
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f

equipment from the Site and an obligation to restore the Site o its orig)

condition, at Subbor's sole expense and to the City's satisfaction. Accordifg

the City submits that the assumption relied upcn by Subbor's experts onfj ‘ he '

valuation is il-founded and in fact contrary to the terms of the "98 Agreement.] W

i
[253] | accept the argument of the City on this regard. Accordinglill a

T
deduction of $750,000.00 from Subbor’'s damages claimed is appropriate.
|

[254j | turn now 1o the item described in the summary as “Subhor Reven 55:

"

Both the experts for the City and Subbor agree that the appropriate deductno ‘

thie item is $06,448.00: a deduction for this amount will be made from; ?

damages claim.

[255] The next adjustment is a deduction of the tax savings obtained by B

approximately $14,315,000.00 from Subbor's damage claim.

[256] The City submits since Subbor is claiming as part of its damage he .

expenditures made by EP, 11; is necessary to net out these expenditureg] by '

deducting the tax benefits recewed by EP. The City further points out that t ll re
has been no evidence that the oral arrangemenis alleged hetween Subbor "-‘:: :
|

EP required the lafter to pay the full amount of Subbor's expenditures in rel' flon
|

o the demonstration project, regardiess of the net cost to EP, L.¢. after dedudhing

tax savings. ' \
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[257] | accept the position of the City on this point; any amount of damag
which Subbor may be entitled must be reduced by the tax saving‘

$14,315,000.00.

[258]  The City subits an additional adjustment 1o Subbor's damages by i
of deduction arises from EP’s decision to take a write-down in fiscal year 203

the Subbor “deferred development costs” of $8,500,000.00.

[259] The City's expert questioned the validity of this write-down on the b
there was no documentary support rationalizing the write-down of $8,500,00
of the Subbor- related “deferred development costs.” Although the parties in
respective  submissions Icn this point joined issue oOn whether presg
documentary production had been propetly adhered to, no documen
memorandum to EP's auditor rationalizing the amount of the write-down
produced, either before or at trial. Mr. H. Vogt for Subbor testified he |
preple'\red a memorandum respecting the write-down in preparatién for the 4902 "
financial statements; however, such memorandum was not produced either .
pre-trial production motion or when it was referred to at trial In 1¢h§, 1
circumnstances, the court will draw an adverse inference. | accordingly reject]

$8,500,000.00 adjustment sought by Subbor In relation to its damages claim. i)
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Gross-up and contingency factors

[260] | tum now to the proposed adjustmenis to the damages ard

respecting (a) the gross-up for taxes; and (b) contingency factors.

[261]  The first item is the gross-up for taxes. The issue here is to dete wine -
what, if any, tax would be payable on a ‘damages award so as to ensure thalj
party receiving a damages award receives the amount of the award clear andj

of any tax that might otherwise be levied on the démages award.

be based on the award being characterized as a capital or income raceipt, t
into account that the rate of taxation on a capital receipt would be 18.06% an|

an income receipt, 36.12%.

[263]  The City's expert opines that any damages award to Subbor woul be

treated as a capital receipt and accordingly would attract a gross-up al

18.06% rate.

[264] The City contends that Interpretation Bulletin [T365R2 Issue 1‘
Canada Revenue Agency indicaies the appropriate analytical framewarl
resolving this issue. ftis submitted that the Interpretation Bulletin sets oui

general principles and indicia in any given situation that point to a capitel, r |.

than income, receipt.



2006, p.168, para. 389) there is a significant probability that any damage ay
would be treated as a capital receipt, citing numerous facts in support ofjl
position. The most cogent of these facts rolates to the nature of Subl
damages claim being reliance interest rather than expectation interests,, i.e

the claim has been advanced for expenditures and not lost profits and thai

costs related to the expenditures were treated as capital, being describel as

deferred development costs and indicated as an assef on EP's balance shee| |

[266] Counsel for Subbor submits that aceording to its expert (Mr. Milgro i

it is possible that CRA's [Canada Revenue Agenty's] position will be that a damages |
award will be treated as income. Milgrem's opinion is that the CRA may choose the
characterization that would result in @ higher tax receipt (i.e. income), and that this |
characterization may be justified to the extent that an award could he viewed as an
alternative measure of income replacement related tg the loss of opportunity resulting

from the termination of the demonstration.”
(s2e Para 88 Subbor's Finat Argument, Vel. 2, p.271 para 883,

citing Price Waterhouse Cooper Report, Exhibit 26A paras 85-08). |

[267]  Subbaor contends its expert's opinion on this issue should be accaR

over the opinion of e Ciy's expert MESITUGT 85 SupDor's expert

professional standing and credentiais in tax matters whereas the City's e¥

does not.

[268] | accept ihe svidence of the City's expert over the evidence of Sublio

expert in this regard.
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...[289]. ....l.am persuaded that the .reliance-interest damage
and any resulting award of damages, having regard to the basic facts of the Sirr
for damages intended to make Subbor whole against its costs thrown a

militate aga{inst the speculative aspects of Subbor's expert's opinion that:

"CRA may_choose the characterization that would result in a higher tax receipt, i.e.
income, and...an award could be viewed 8s @n alternative measure of income
replacement related to the loss of apportunity ..." (my ernphasis}.

270}  Inthe result, the gross-up damages award will be fixed at $18.06%. Y
I

2711 | turn haw to the alleged Eudget overruns and construction inefficierigies

as appropriate deductions from Subbor's damages.

[272] The Ciy's expert on damages opines such a deduction is apt hay
regard to additional costs inourred by Subbor in the demonstration project arip
from problems and difficulties in the course of the demonstration project g
were unrelated to any act of omission atiributable to the City. The City's &

asserts that a comparison of budgeted costs for the demenstration project ir

amount of $27,200,000.00 that Subbor presented 1o TPC in 1999 for its loan}s

the actual costs allegedly incurred by Subbor being its damages claim of (a i\

$32,409,000.00 show that sdditional costs relating to the proposed deduE

could be as high as $5,200,000.00. However, the City's expert acknowledg

that in the circumstances, it was not possible to specify a dollar amount fory

1T
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proposed deduction hut suggests that a “gignificant” reduction should be

for this item.

[273]  Subbor attacks the comparative analysis by the City's expert O

hasis that the TPC budget contains gnly eligible costs, i.e. for purposag of
obtaining the lean in question, whereas Subbor's damages claim inclth
vatious cost items thalt would not have been stipulated in the budget sub' hied
for the TPC loan, such as decomrnissioning costs, costs attributable to :!n lay,
and other soft costs nacessa}ily arising out of the project.

[274] There is some merit in subbor's objection to the comparative bagy of

the City's estimate of the amount of the deduction atiributable to this fiem.

However, the delay aspects relating to the operation of the demc:nstration p
cannot falrly be attributed to any act omission on the part of the City. Thg
rasult is that although there were problems and difficulties in the operation rrl
demenstration project, which could be characterized as “inafficiencl =|
conclude there s no sound evidentiary basis té attribute any dollar amoyj
these'inefﬁciencies for purposes of @ deduction from Subbor's damages i

Accordingly, there will be no deduction from Subbor's damages claim for §

items.

[275] { turn finally fo whether contingency factors would be a pipper

deduction against the damages ciaim.

T



276] The City contends there was an clement of uncertainty in Subl

capacity to utllize the demonstration plant beyond the expiry date of Janua ‘;‘
2003 (or even the contended expiry date of October 30, 2004, as pleadé
Subbor). The uncertainty relates o the question of whether Subbor would |
bean able to complete the demonstration project within the time frames and
if it could have done S0, whether the technology would be commercially viablh
as to enable subbor to recoup on an economic basis its investment costs i

dermonstration project.

2771  In response, Subbor submits that inasmuch as the damages
sought are reliance interests rather than expectation interests, @ conting

factor is inappropriate in assessing a deduction against the damages award.jj

[278] | accept the position of Subbor on this point. There will be no dedu

based on a contingency factor.

Subbor's mitigation issues

279}  The City raises the issue of Subbor's duty to mitigate its damages
its failure to discharge that duty. Subbor in turn takes the position that it '
be unreasonable o have required it to make further expenditures in order {k
commission the facility and continue the demonsiration the project pursu

the offer made by coungel for the City by letter July 16, 2003. Subhor's cdli
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by responding letter dated July 18, 2003 asked whether the City would sef

the funds to recommission the facility and continue the demonstration pr |
Subbor's position is tha;c inasmuch as the City did not indicate such willing )
Subbor was under no obligation fo incur additional costs. In reply, thej
contends the law of mitigation waould have imposed on Subbor the costs '
commissioning the facility and if the court eventually found Subbor's claimsjip
its positions on the ‘08 agreement to be validated, Subbor would then |
recouped such costs. The Clty further submits that in the context of commey
contracts, a non-breaching party is generally required to accept an offer fro h
alleged breaching party for purposes of mifigation and submits that on the [
of the present case, it was unireasonable for Subbor to refuse the City’s offigg

permit Subbor to remain on the site and take steps to reinstate deliveries of MW

il

pending the results of a litigation: see para. 202-303 City's Respon

Argument, March 15, 2006 and authorities referred to.

[280] | accept the submissions of the City in this regard. | accorg aly

conclude that Subbor has failed to mitigate its damages herein.

[281] In sum, Subbor's damages are assessed as follows:

T -
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Table of assessed damages

I Amount claimed: 432, 400,267.00
(before Subbor's acknowledgement  of
deductions of §153,000.00: Equipment
removed and $96,448.00. Revenues)
Deductions:
TPC loan £6,326,796.00
Value of Subbor technology $5,000,000.00
Management labour nosfs £1,926,000.00
Equipment removed from site $265,000.00
Removesble, useable  or, saleable $750,000.00
equipment
Subbor revenues %06,448.00
Sub-Total Deductions: $15,386,244.00
Plys EP Tax Savings: $14,315,000,00
Total Deductions: $29,711,244.00
Net Damages: $2.698,023.00
Plus: Gross-up for Taxes @ 18.,06% $487,262.95
Total Damages Award: $3,185,2635.95

THE CITY’S INDEMNITY CLAIV AGAINST EF
[282] !tum now to the City's claim for indemnity
party claim. ‘The basis for the indemnity refi

ihe City retating to the Subbor technology. EP's Proposal was accepted b

made pursuant to jts ]

ef is contained in EP's Propog

City and was made part of the '98 Agreerment which itself was the

arrangements contained in the Proposal: see Art. 1(8) and Art. 2,

j283] The indempity undertaking by EP in the Proposal

following terms:
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Eagtern power will indemnify the City of Guelph against llability that may arise @s 8 result
of the pliot demonstration project: see Proposal, Article 1.0, Executive Summary, last un-

numberad paragraph.

[284] EP resists the City's claim for indemnification on the following grour!

(g) the enabling resolution of Guelph's City Gouncll on November
2. 1998 made no mention of EP relating 1o the authorization 1o
sign a contract between Guelph and Subbor; il

(b) in the course of the drafts leading up to the '08 Agreement,
there had been discussions that EP would not be a guarantor y
of Subbor's duties or obligations under the '08 Agreement; §

and

{c) 2 party can only be indemnified against the consequences of Il
his own negligence where the indemnity abligation In question §
is imposed by very clear words: see Vol. 1l, Final Argument, )
Subbor and EP paras 909 and 910. '

[285]  In response, the City acknowledges that an indemnity underts
_ differs from & quarantee undertaking and it concedes that EP was
guarantor of Subbor's obligations under the '28 Agreement. However, thd

contends that the intent from the clear and unambiguous words providirig) for

indemnification by EP ars not a promise to answer for the default of Subboj

;ather to—;ompe-r;sate for losses of liabitity arising qut of the transaction.
case, EP is invalved in the indemnity undertaking through its involvemen i
jarger transaction and the contractual undertaking of EP is one of indemnit
not guarantee. Here, the “larger ransaction” is the demaonstration project f
technology in respect of which Subbor, as a fully owned subsidiary of Et‘

ihe delivery mechanisro of vehicle for the technology.

i
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[286] In the result, | conclude ihat the City has the remedy of indemnific ";iilon

from EP with respect to any liabiliies that may arise as a result of Subty r's

demonstration project.

CONCLUSIONS

[287) For the reasons stated above, | arrive at the following conclusions: |

(1) The expiry date of the 'gg Agreement was Janua 28t 2003,
ry

(2) The City was not in breach of any of its specific obligations l.
under the '98 Agreement; |

(3) The Cily was under an Implied duty of good faith in the i
performance of its obligations under tha ‘98 Agreement, but
discharged that duty;

(4) In light of the conclusions in #2 and 3 above there are no ;
damages owing by the City to Subbor. However, damages |
are assessed in accordance with the above findings in the §
amount of $3,185,285.95;

(5) The City has a right of indemnity against EP for any damages

recoverable against it by Subber and any labilities arising out #
of Subbor's demonstration project. ]

e —————

DISPOSITIDN

[288] Inthe maln action, Orders shall issue as follows:

(1)  declaring the term of the ‘98 Agreement axpired effective |
January 28", 2003; "



(2)

(3)

(4)
S)

1289]

(1)

(2)

(3)

g prEiise

in the Counterclaim and Third party claim, Orders shall igsue:
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requiring Subbor to discharge any putstanding obligations on |
ihe '08 Agreement including, without limitation, surrender of §

55 under the '98 ' th—1
and, at Subbor's expense, to deliver and file on title such {
documents of title as the City may reasanably request to quit- |l .
claim all right, title and interest in and to the City's premises |

subbor may have under ihe '98 Agresment;

requiring Subbor fo Temove from the Site all of the 1
Demenstration Plant and to restore the Site to its condition
prior to Subbor's use and possession at the Site, at its sole !
expense and to the reasonable satisfaction of the City and in |
compliance with all appropriate and applicable legislation and
guidelines, n default of which the City may at its option |
proceed to such remaval and restoration at the sole expense [
of Subbor or retain whatever elements of the Demonstration 1
Plant remain on premises and acquire ttle therete without H
compensation to Subbor; |

an order dismissing Subbor's counterclaim with costs;

for the costs of this action.

i
requiring EP to pay the costs of the City in bringing its third
party claim against EP; '

the costs of the Gity In defending Subbor's counterclaim in the
main action; |

any costs that the City may be required to pay to Subbor. for |

4l mmaicy sl
CT % 17 At —'.;r!:r::n.rrrrm—————- -

(4)

(6)

any costs that the City may be awarded in the main action |
which Subbor fails to pay; and i

any costs the City is required to pay in removal of the
Demonstration Plant and restoration of the Site In accordance;_
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with Article 15 of the "98 Agreement, if such costs are incurred
and Subbor fails to pay such costs to the City.

[290] | will entertain written submissions of the pattias respecting the c s

orders set out above, not o exceed 20 pages (exclusive of supporting mater ; s},

. according to the following schedule:

(1) By the City, within 30 days of the date of izsuance of these
reasons;

(2) Responding submissions by Subbor, within 21 days of receipt |
of the City's submissions; and

(3)  Reply, if any. by the City, within 14 days of receiving Subbot's )
responding submissions.

Released: August 10, 2007
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CITY OF GUELPH V. SUBBOR et al.

SUMMARY OF LOSSES BY CATEGORY BEFORE GROSS-UP FOR TAXES

Reference Amount Amount Quantified by LECG Amott per
Claimed by PwCliREPY
SUBBOR Low High !
$ $ $
SUBBOR CLAIM 32,400,267 32,409,000 32,408,000
LESS:
Technulogy {6,328,796) (8,328,796)
Partnerships Canada
Loan
Value of SUBBOR (B,DO0.00D} (B,OOG,DDU)
Technology
Management Labour (1,926,000) {682,000
Costs
Equipment Removed (295,000) (205,000)
from Guelph Slte
Removabie, Useable or (1,000,000} (750,000)
Saleable Equipment
SUBBOR Revenues {96,448) (96,448}
SUBTOTALS STA06267  1A762.766 18,206,756 32,15r19
| .
Tax $avings ob (3,145,000} .
Repayment of TPG ,
Loan i
Other EP Tax Savings (13,705,000) (13,705,000} (1478 1 740)
Ampunt before Gross
Up for Taxes on Award
and before Overruns
and Inefficiencies
claimed by LECG 32,400,267 1,057,756 4,561,756
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